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RIGHTS  OF  JURIES. 


A Conftitutional  Queftion  of  the  higheft 
importance  has  lately  been  agitated  both  in 
and  out  of  Parliament,  and  the  moft  oppo- 
lite  Opinions  have  been  held  upon  the  Sub- 
jed:.  Thofe  invaluable  Rights  of  the  People, 
the  T*rial  by  Jury^  and  the  Liberty  of  the 
Prefsy  have  been  in  imminent  Danger;  and 
it  has  been  deemed  ncceffary  to  pafs  an  Ad: 
of  Parliament  in  order  to  fecure  them.  Al- 
though the'  Danger  feems  to  be  thereby  at 
prefent  averted,  there  are  other  Means  by 
which  the  fame  pernicious  Principles  that 
created  the  Alarm,  may  be  carried  into  EfFed:. 

B The 
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The  Public,  therefore,  muft  be  put  upon 
their  guard.  The  Chief  Juftice  of  the  King’s 
Bench  has  lately  been  defeated,  as  to  his 
prepofterous  Pretenjions  refpeding  the  Power 
of  Judges ; but,  who  will  anfwer  that  fimilar 
Pretenfions  will  never  be  revived  ? 

It  is  proper  that  the  Country  at  large,  and 
particularly  that  thofe  who  are  liable  to  be 
called  upon  to  ferve  on  Juries,  fhould  be  ac- 
quainted with  their  Rights ; and  when  that 
Knowledge  fliall  be  univerfally  dilFufed,  our 
Liberties  will  be  fecure.  A difpaffionatc 
Inveftigation  of  our  Laws  and  Conftitution 
is  expedient  at  all  Times ; but,  after  the  At- 
tacks that  have  been  made  upon  the  Condu(5l 
of  thofe  in  Parliament,  who  have  confidered 
it  as  their  Duty  to  fupport  the  Libel  Bill  of 
Mr.  Fox,Tt  becomes  peculiarly  proper  to 
give  to  the  Public,  a fair  Opportunity  of 
comparing  the  Arguments  in  Support  of  that 
Bill,  with  thofe  on  the  oppofite  Side  of  the 
Queftion.  The  enlightened  Part  of  the  Na- 
tion 
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don  will  then  judge,  whether  the  Houfe  of 
Commons,  and  the  Majority  of  the  Houfe 
of  Lords,  have  meritorioufly  flood  forth  in 
the  Defence  of  the  mofl  eflTential  Rights  of 
the  People,  or  whether  they  have  promoted 
(as  it  has  been  faid)  “ the  Confujion  and 
**  Dejirudlion  of  the  Law  of  Rnglandd* 

The  Objedt  of  the  Adi  that  I have  men- 
tioned is  to  remove  ilh  founded  Doubts  re- 
fpedling  the  Fundlions  of  Juries  in  Cafes  of 
Libel ; and  to  prevent  a Pradllce  from  pre- 
vailing with  refpedl  to  the  Crime  of  Libel, 
which  is  contrary  to  the  firfl  Principles  of 
our  Criminal  law  in  all  other  Cafes.  That 
A^l  of  Parliament  does  not  alter  the  Law; 
but  it  confirms  it,  by  condemning  as  illegal 
a Species  of  Diredlion  to  a Jury  that  deferred 
to  be  reprobated,  and  condemned. 

It  is  thereby  declared  and  enadled,  that  on 
every  Trial  for  the  making  or  publifhing  any 
Libel,  the  Jury  may  give  a General  Verdidl  of 
Guilty  or  Not  Guilty,  upon  the  whole  Matter 
B % put' 


fut  in  IJJue ; and  fliall  not  be  required  or  directed^ 
by  the  Court  or  Judge,  to  find  the  Defendant 
or  Defendants  Guilty^  merely  on  the  Proof  of 
the  Publication  of  the  Paper  charged  to  be  a 
Libel,  and  of  the  Senje  aferibed  to  the  fame  in 
the  Indidtment  or  Information. 

It  will  fcarcely  be  believed  by  Pofterity, 
that  at  the  End  of  the  Eighteenth  Century, 
a Syfiem  fhould  have  been  attempted  to  be 
efiablifhed,  that  Juries  fhould  be  directed  to 
find  a Man  Guilty  of  a Crime^  for  publifliing 
a Paper  which  perhaps  contains  no  criminal 
Matter  whatfoever^  and  that  the  Qiieftion  of 
the  Criminality  or  Innocence  of  the  Perfon 
thus  blindly  convidied  by  the  Jury,  fliould 
afterwards  be  decided  by  Judges  appointed 
by  the  Crown : which  Syftem,  if  it  had 
been  eftablifhed,  would  have  annihilated  at 
one  Blow  the  Liberty  of  England. 

It  is  faid,  “ That  the  Criminality  or  In- 
nocence  of  any  A6i  done  (which  includes 
any  Paper  written)  is  the  Refult  of  the 

Judgment 
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**  Judgment  which  the  Law  pronounces  up- 
on  that  Adt,  and  muft  therefore  be,  in 
all  Cafes,  and  under  all  Circumftances, 
Matter  of  LaWy  and  not  Matter  of 
“ Fad:  -f*.” 

By“  any  A6l  it  is  obvioufly  meant 

the  criminal  Killing  in  the  Cafe  of  Murder, 
the  Burglary  in  the  Cafe  of  Houfebreaking, 
the  criminal  Publication  in  the  Cafe  of  Li- 
bel, &c.  And  the  Criminality  of  each  of 
thefe  Ads  is  faid  to  be  Matter  of  Law. 

Now,  let  us  confider  what  is  the  Pradice 
of  the  Judges  upon  this  Subjed.  In  the 
Cafe  of  Homicide,  they  always  leave  to  the 
Jury  to  find,  that  the  Prifoner  is  Guilty  of 
Murder,  or  Guilty  of  Manflaughter,  or  Not 
Guilty  j but  they  do  not  dired  the  Jury  to 
find  the  Fadt  of  killing,  and  the  Circumfances 
that  attended  the  killing,  and  to  leave  to  the 


t See  the  Anfwer  of  the  Judges  to  the  firft 
Qucftion  put  to  them  by  the  Houfe  of  Lords. 

B 4 Court 
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Court  to  decide  upon  the  Point  of  Law  % 
namely,  vvliether  fuch  killing  be  Murder,  or 
Manllaughter,  or  juftifiable  Homicide.  In 
like  manner,  in  the  Cafe  of  Houfebreaking, 
they  leave  to  the  Jury  to  find  whether  the 
Prifoner  be  Guilty  or  Not  Guilty  of  Burgla^ 
ry ; but  they  do  not  diredl  the  Jury  to  find 
the  Fads,  and  to  leave  to  the  Court  the  De- 
cifion  of  \\\Q  Matter  of  Law,  On  the  con- 
trary, in  both  thefe  Cafes,  it  is  every  Day’s 
Praftice,  for  the  Judge  or  Court  before  whom 
the  Defendant. is  tried,  to  leave  to  the  f ury^ 
not  on^y  the  Decifion  upon  the  Matters  of 
Facft,  but  alfo  the  Decifion  upon  the  Criminal 
lity  or  Injiocence  of  the  Defendant. 

It  therefore  becomes  necelTary  to  examine, 
w hether  there  be  any  good  Reafon  for  adopt- 
ing a dijf event  Line  of  Condudt  in  the  Cafe  of 
Libel,  from  that  which  it  is  the  daily  Pradice 
of  the  Judges  to  purfue  in  the  Cafe  of  Murder* 
But  firft,  it  will  be  proper  to  take  a general 
View  of  the  Nature  of  the  Proceedings  upon 
a criminal  Profecution, 


The 
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The  very  Form  of  the  Proceedings  upon 
the  Trial  of  a Perfon  charged  with  any 
Crime,  proves  that  it  is  not  the  Judge  who 
is  to  decide,  but  the  Jury,  whether  fuch 
Perfon  be,  or  be  not,  Guilty.  The  Form  of 
thofe  Proceedings  may  be  found  in  different 
Books. 

If  the  Defendant  fay.  Not  Guilty^  he  is 
then  alked.  How  wilt  thou  be  tried?  which 
was  formerly  a very  fignificant  Queftion, 
though  it  is  not  fo  now ; becaufe  anciently, 
trial  by  Battel^  and  trial  by  Ordeal  were  ufed, 
as  well  as  by  the  Country,  or  a Jury.  There- 
fore, it  is  now  ufually  anfwered,  “ By  God 
and  the  Country P The  Jury  are  then  called  ; 
the  Proclamation  is  then  made  j the  Defend- 
ant is  then  told  he  may  challenge  the  Jury  ; 
and  the  Jury  is  then  fworn.  Then  they  are 
counted  (to  know  whether  the  Jury  be  com^ 
plete)  ; and  then  they  are  charged  in  the  fol- 
lowing words  : “ You  good  Men  that  are 
fworn-,  you  Ihall  underftand,  that  A.  B. 

“ now 
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. now  Prifoncr  at  the  Bar,  ftands  ind idled, 
“ for  that  he*’  [reciting  the  Indidlment]  : 
to  which  Indidtment  he  hath  pleaded  Not 
Guilty^  and  for  his  Trial  hath  put  him- 
felf  upon  God  and  his  Country y which 
“ COUNTRY  YOU  ARE ; fo  that  Your 
“ Charge  is,  to  inquire  whether  he  be  GuiU 
ty  of  the”  [Crime]  “ whereof  he  funds 
**  indiBedy  or  not  Guilty.” 

Of  what  Crime,  therefore,  is  the  Jury 
charged  to  inquire,  whether  the  Prifoner  be 
Guilty,  or  Not  Guilty  ? Of  the  Crime,  fays 
the  CHARGE,  whereof  he  funds  mdidted^ 
And  where  are  the  Jury  to  find  that  Crime 
defcribed  ? Of  courfe  in  the  INDICT- 
MENT. Let  us  then  (in  order  to  find  the 
accurate  Defcription  of  that  Crime)  examine 
the  Form  of  the  Indidlment,  which  is  as  fol- 
lows: videlicet y “ That  A.  B.  late  of  — , in 

“ the  County  of , on  the day  of 

” [felonioufly,  or  malicioufly,  or 
otherwife,  as  the  Cafe  may  be]  “ did”  [Rat- 
ing 
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ing  the  Crime  committed].  “ And  fo  the 
Jurors  aforefaid/^  [namely,  the  Grand  Ju- 
ry], “ upon  their  Oath  do  fay,  that  the  faid 

A.  B.  on  the  aforefaid  Day,  at , in 

“ the  County  of , in  Manner  and  Form 

aforefaid,’’  [felonioufly,  or  malicioufly, 
or  otherwife,  as  the  Cafe  may  be]  did” 
[ftating  the  Crime  committed]  “ againft  the 
Peace  of  our  faid  Lord  the  King,  his 
Crown  and  Dignity,  and  againft  the  Form 
**  of  the  Statute  in  fuch  Cafe  made  and  pro- 
vided,” 

It  is  therefore  the  Rights  and  the  Duty  of 
a Jury  to  find  the  Defendant  Not  Guilty^  un- 
lefs  they  be  convinced ; firft,  that  he  commit^ 
ted  the  Adi ; fecondly,  that  he  did  it  with 
legal  Malice ; thirdly,  that  the  Adt  fo  done 
was  ‘‘  againji  the  Peace  of  the  Kingf  that  is 
to  fay,  againfl:  the  Peace  of  the  Country  j and 
fourthly  (when  it  is  an  Offence  againft  an 
Adi  of  Parliament),  that  the  Adi  fo  done  was 
againji  the  Form  of  the  Statute  in  fuch  Cafe 
C made 
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made  and  provided,''  But  the  Law  implies 
that  “ Every  Offence  againjl  the  Statute  is 
againjl  the  Peaced'  as  Lord  Hale-f*  fays. 
In  the  Cafe  of  an  Offence  againfl  an  Adt 
of  Parliament,  the  Jury  being  exprefsly 
charged  to  find,  whether  the  Ad:  done  be,  or 
be  not,  done  “ againjl  the  Form  of  the  Sta^ 
tuted'  it  is  manifeftly  an  Abfurdity  to  main- 
tain, that  in  that  Cafe  the  Jury  have  no  Right 
to  decide  upon  Matter  of  Law ; for,  nothing 
can  be  more  clearly  Matter  of  Law^  than 
the  ConJlruSlion  of  an  AB  of  Parliaments 
The  Abfurdity  of  the  PrOpofition,  that  Ju- 
ries have  no  Right  to  decide  upon  Matters  of 
Law,  as  well  as  upon  Matters  of  Fad,  when 
a complex  ^efion  of  Law  and  Fad  is  brought 
before  them,  is  equally  grofs  in  every  other 
Inftance;  though,  in  fome  Inftances,  it  may 
poffibly  be  lefs  ftriking. 


I See  Lord  Hale’s  Pleas  of  the  Crown,  Vol.  ii. 
p.  iSSs 


Suppofe 
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Suppofe  a Man  to  be  indidled  for  High 
Treafon,  upon  the  Statute  of  Queen  Anne 
by  which  it  is  enacted,  That  if  any  Per- 
fonorPerfons  fhall,  malicioufly,  advifed- 
“ ly  and  directly,  by  writing  or  printing 
maintain  and  affirm,  that  the  Kings  or 
“ Queens  of  this  Realm,  with  and  by  the 
“ Authority  of  Parliament,  are  not  able  to 
“ make  Laws  and  Statutes  of  fufficient 
“ Force  and  Validity  to  limit  and  bind  the 
“ Crown,  and  the  Defcent,  Limitation, 
Inheritance,  and  Government  thereof, 
every  fuch  Perfon  or  Perfons  fhall  be 
“ guilty  of  High  Treafon,  and  being  there- 
of  lawfully  convidied,  ffiall  be  adjudged 
Traitors,  and  ffiall  fuffer  Pains  of  Death, 
and  allLoffes,  and  P'orfeitures,  as  in  Cafes 
of  High  Treafon/*  And  fuppofe  that  the 
whole  of  the  Book,  or  of  the  Paper  publiffied, 
be  put  in  the  Indi^ment. 


t VLAnne,  Chap.  vii.  §.  i. 
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Now,  let  us  examine,  whether  it  will  beft 
anfwer  the  Ends  of  JufHce,  that  the  Crimina- 
lity, or  Innocence  of  the  Perfon  fo  accufed  of 
High  Treafon,  be  decided  by  2ijury^  or  by 
the  Court. 

A Prifoner  has  the  Advantage  of  challeng- 
ing peremptorily^  "Twenty  Jurymen  in  the 
Cafes  of  Petit  Treafon  and  Felony,  and  no 
lefs  than  Thirty -five  in  the  Cafe  of  High 
Treafon;  and  he  has  alfo  the  Advantage  of 
challengingyir  Caufie^  any  Number  of  Jury- 
men, without  limit,  in  all  Cafes  ‘f*.  This 

fhews 


t Blackflom^  in  his  Commentaries,  Vol.  iv. 
P*  353>  Edit,  after  having  explained  the 
different  Grounds  for  challenging  Jurymen,  fays 
Challenges  upon  any  of  the  foregoing  Accounts 
‘‘  are  ffiled  Challenges  for  Caufe,  which  may  be 
“ without  Stint  in  both  criminal  and  civil  Trials. 
But  in  criminal  Cafes,  or  at  leaf:  in  capital 
ones,  there  is  (in  favor em  vita)  allowed  to  the 
‘‘  Prifoner  an  arbitrary  and  capricious  fpecies  of 

“ Challenge 
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fliews  how  great  an  Advantage  it  is  to  any 
Perfon  in  this  Country,  to  be  tried  by  a "Jury 
of  his  Equals,  from  which  he  has  excluded  all 


‘‘  Challenge  to  a certain  number  of  Jurors, 
**  without  fhewing  any  Caufe  at  all,  which  is 
**  called  a peremptory  Challenge  ; a Provihon  full  of 
thatTendernefs  and  Humanity  to  Prifoners,  for 
which  our  Englifh  Laws  are  juftly  famous. 
This  is  grounded  on  two  Reafons.  ift.  As 
” every  one  mull  be  fenlible,  what  fudden  Im- 
prefTions  and  unaccountable  Prejudices  we  are 
apt  to  conceive,  upon  the  bare  Looks  and  Gef- 
tures  of  another  ; and  how  necejfary  it  is,  that  a 
Prifoner  (when  put  to  defend  his  Life)  fhould 
have  a good  Opinion  of  his  Jury^  the  want  of 
which  might  totally  difconcert  him ; the  Law 
” wills  that  he  fhould  not  be  tried  by  any  one 
Man  againft  whom  he  has  conceived  a Preju- 
" dice,  even  without  being  able  to  ajfign  a Reafon 
for  fuch  his  Diflike.  2dly,  Becaufe  upon  ChaU 
lenges  for  Caufe  fhewn,  if  the  Reafon  afligned 
prove  infufficient  to  fet  afide  the  Juror;  per- 
haps  the  bare  queftioning  his  Indifference  may 

fometimes 
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exceptionable  Men.  Whereas,  were  the 
"Judges,  or  any  of  them,  to  decide  upon  his 
Innocence  or  Guilt,  he  would  be  tried  by 
Men,  not  one  of  whom  he  could  challenge, 
however  obnoxious  they  might  be  to  him ; 
for,  Blackjione,  in  his  Commentaries  fays, 
“ By  the  Laws  of  England,  in  the  Times  of 
“ Bradion  and  Fief  a,  a Judge  might  be  rc- 
fufed  for  good  Caufe ; but,  now  the  Law  is 
otherwife,  and  it  is  held  that  Judges  or 
cannot  be  challenged.*’ 

Suppofe,  for  example,  that  Sir  Flijah 
Impey,  who  was  a Judge  in  India,  were  to  be 
made  a Judge  in  England;  and  fuppofe  that 
the  Honourable  Member  of  the  Houfe  of 
Commons,  who  moved,  in  that  Houfe,  that 


fometimes  provoke  a Refentment ; to  prevent 
all  ill  Confequences  from  which,  the  Prifoner 
is  ftill  at  liberty,  if  he  pleafes,  peremptorily  to 
fet  him  afide.” 
t Vol.  hi.  p.  36.1,  8th  Edit, 
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Sir  'Elijah  Impey  be  impeached  for  the  Mur- 
der of  Nuncomary  were  to  be  indided  for 
publifhing  a Pamphlet  fuppofed  to  contain 
High  T'reafon ; no  Man  could  endure  the 
Idea  that  that  Gentleman’s  Condemnation  or 
Acquittal  fhould  depend  upon  the  Decijion  of 
that  very  Man,  whom  he  had  (properly or 
improperly,  no  Matter  which)  thus  publicly 
accufed^ 

But,  to  put  a ftill  ftronger  Cafe.  Suppofc 
a Member  of  the  Houfe  of  Commons  were 
to  move  that  Houfe  to  impeach  all  the  "Judges 
of  the  Court  of  King’s  Bench  (and  one  of 
the  principal  Reafons  for  which  the  Trial  by 
Impeachment  was  eftablilhed,  was  in  order 
to  be  able  to  punifh  Judges  who  might  de* 


t No  refledion  whatever  is  here  intended 
againft  the  Learned  Gentleman  above  alluded 
to;  inafmuch,  as  it  is  to  be  prefumed  that  he 
was  innocent,  as  the  Houfe  of  Commons  rejed- 
ed  the  Motion  for  his  Impeachment. 


ferve 
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ferve  it) ; and  fuppofc  that  that  Pvlotion  were 
to  be  adopted  by  that  Houfe,  and  that  thofe 
Judges  were  to  be  adtually  tried  in  Weft- 
minfter  Hall,  at  the  Bar  of  the  Houfe 
of  Lords  ; and  fuppofe  that,  from 
the  Death  of  fome  material  Witnefs,  or 
other  Caufe,  thofe  Judges,  fo  impeached, 
were  to  be  acquitted.  Could  it  be  endured^ 
that  the  Fate  of  the  Managers  who  had 
conduced  the  Impeachment,  nay  perhaps, 
that  the  Fate  of  the  very  Gentleman  who 
had  moved  it  in  the  Houfe  of  Commons, 
fhould,  upon  an  Indidtment  for  a Libel, 
or  perhaps  upon  an  Indidtment  for  High 
Treafon,  depend  upon  thofe  very  Judges 
whom  they  had  thus  impeached,  inftead  of 
depending  upon  the  Decifion  of  a fair,  ho* 
neft  and  impartial  Jury  ? 

Blackjione,  in  his  Commentaries -f,  fpeak- 
ing  of  the  "Trial  by  Jury  or  the  Country^ 


t Vol.  iv.  p.  349,  8th  Edit. 


fays. 
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fays,  The  Antiquity  and  Excellence  of  this 
‘‘  Trial  for  the  fettling  of  civil  Property  has 
“ before  been  explained  at  large.  And  it 
will  hold  much  ftronger  in  crhnmal  Cafes ^ 
fince,  in  Times  of  Difficulty  and  Danger, 
more  is  to  be  apprehended  from  the 
VIOLENCE  AND  PARTIALITY  OF 
JUDGES  appointed  by  the  Crown,  in 
**  Suits  between  the  King  and  the  Subje6t, 
than  in  Difputes  between  one  Individual 
**  and  another,  to  fettle  the  Metes  and  Bonn-- 
daries  of  private  Property.  Our  Law  has 
therefore  wifely  placed  this  ftrong  and 
■ ^ tworrfold  Barrier,  of  a Prefentment,  and 
a P^rial  by  Jury^  between  the  Liberties  of 
the  People,  and  the  Prerogative  of  the 
Crown.  It  was  necelTary  for  preferving 
the  admirable  Balance  of  our  Conftitution, 
to  veft  the  Executive  Power  of  the  Laws 
in  the  Prince  : and  yet  this  Power  might 
“ be  dangerous  and  deftrudlive  to  that  very 
Conftitution,  if  exerted  without  Check  or 
D Con-^ 
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“ Controiil,  by  yujlices  of  Oyer  and  Ter-^ 
miner  occafionally  named  by  the  Crown ; 
who  might  then,  as  in  France  or  Fur  key, 
imprifon,  difpatch,  or  exile,  any  Man  that 
“ was  obnoxious  to  the  Government,  by  an 
inftant  Declaration,  that  fuch  is  their  Will 
“ and  Pleafure.  But  the  Founders  of  the 
Englifli  Laws  have,  with  excellent  Fore» 
“ caft,  contrived  that  no  Man  fhould  be 
called  to  anfw^er  to  the  King  for  any  capi-» 
tal  Crime,  unlefs  upon  the  preparatory  Ac- 
cufation  of  Twelve  or  more  of  his  Fellow^ 
“ Subjedls,  the  Grand  Jury;  and  that  the 
Fruth  of  every  Accufation,  whether  pre- 
ferred  in  the  Shape  of  Indidlmcnt,  In- 
**  formation,  or  Appeal,  fhould  afterwards 
be  confirmed  by  the  unanimous  Suffrage 
of  Fwelve  of  his  Equals  and  Neighbours^ 
indifferently  chofen,  and  fuperior  to  all 
“ Sufpicion.  So  that  the  Liberties  of  Eng- 
land  cannot  but  fubfift,  fo  long  as  this 
Palladium  remains  facred  and  inviolate;  not 

only 
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“ only  from  all  open  Attacks  (which  none 
“ will  be  fo  hardy  as  to  make) ; but,  alfo 
“ from  all  fecret  Machinations^  which  may 
fap  and  undermine  it/* 

And  again  -f-  An  open  Verdidl  may  be 
either  General^  Guilty,  or  Not  Guilty;  or 
“ elfe  Special^  fetting  forth  all  the  Circum- 
“ ftances  of  the  Cafe,  and  praying  the 
Judgment  of  the  Court,  whether,  for  In 
fiance,  on  the  Fadls  Jlatedy  it  be  Murder, 
“ Manflaughter,  or  no  Crime  at  all.  This 
“ is  where  they  doubt  the  Matter  of  Law, 
“ and  therefore  chufe  to  leave  it  to  the  De- 
“ termination  of  the  Court ; though  they 
have  an  unquejlionable  Right  of  determining 
upon  all  the  Circumftances,  and  finding  a 
General  VerdiB^  if  they  think  proper.'* 
The  Right  which  a Jury  has  (and  which 
is  not  quellioned)  of  finding  a Special  Verdin 


t Vol.  iv.  p.  361.  8th  Edit. 
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when  they  chufe  to  leave  the  Determination 
on  Matter  of  Law  to  the  Court,  is  a plain 
Proof  that  the  Jury  are  judges  of  Law,  as 
well  as  of  Fadl.  For,  their  leaving  the  De- 
cifion  on  the  Law  to  the  Court,  evidently  im- 
plies, that  if  they  pleafe,  they  have  that 
Right  of  Deci/ion  in  themfelves. 

The  famous  BraBoUy  who  wrote  above 
five  hundred  Years  ago,  fpeaking  of  Cafes  of 
Life,  Limb,  Crime,  and  Diflierifon  of  the 
Heir  m capite^  fiys,  “ Lhe  King  could  not 
decide ; for,  then  he  would  have  been 
both  Pi'ofecutor  and  Judges  neither  could 
his  Jufices^  for  they  rept-'efent  him/^  If, 
therefore,  for  the  Reafons  given  by  Bradlon, 
neither  the  King  nor  his  Juftices  can  decide; 
of  courfe,  the  Jury  mufl. 

In  a Book  of  the  firft  Authority,  compiled 
by  the  famous  Littleton  J-,  in  the  Reign  of 
King  Edward  the  Fourth,  in  which  Reign 


t Sedion  368. 
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he  was  a Judge,  it  is  faid,  “ In  fuch  Cafej, 
**  where  the  Inquefl:/’  (that  is  to  fay,  the  Jury) 
**  may  give  their  Verdidl  at  large,  if  they 
will  take  upon  them  the  Knowledge  of  the 
Law  upon  the  Matter,  they  may  give  their 
N generally ^ as  is  put  in  their  Charge.” 
And  the  Law  as  thus  laid  down  by  Littleton^ 
is  confirmed  by  Lord  Coke,  in  his  Infti- 


If,  therefore,  in  the  Days  of  Littleton^ 
when  Knowledge  was  fo  much  more  con- 
fined than  it  is  at  prefent.  Juries  were  deem- 
ed competent  to  “ take  upon  them  the 
Knowledge  of  the  Lawf  it  is  a grofs  In- 
fult  to  the  Underftanding  of  Mankind,  in 
this  enlightened  Age,  to  maintain  that  Juries 
are  now  mcompetent  to  do  fo,  and  that  it  is 
“ their  Provmce  only  to  try  FadisP 

A Cafe  is  reported  in  Salkeld  -f-f*,  v/herc 


t Firfi:  Infiitutes,  p.  228. 
tt  Vol.  iii.  p.  373* 
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Lord  Chief  Juftice  Holt  held,  that(^‘  In  all 
^ “ Cafes,  and  in  all  Actions,  the  Jury  may 
“ give  a General  or  Special  Verdidl,  as  well 
in  Caufes  criminal  as  civil ; and  the 
Court  ought  to  receive  it,  if  pertinent  to  the 
“ Point  in  IlTue;  for,  if  the  Jury  doubt,  they 
‘‘  may  refer  themfelves  to  the  Court,  but  are 
not  bound  fo  to  do.’O 

This  fame  learned  Chief  Juftice,  in  his 
Dircdlion  to  the  Jury,  upon  the  Trial  -f*  of 
John  I’utchin  for  a Libel,  faid ; “ They*^ 
(meaning  Tutchin’s  Counfel)  “ fay,  they 
**  are  innocent  Papers,  and  no  Libels i and 
they  fay,  nothing  is  a Libel  but  what  re- 
fledls  upon  fome  particular  Perfon.'*  And 
again,  Now,  you  are  to  confder^  whether 
thefe  Words  I have  read  to  you,  do  not  be- 
get  an  ill  Opinion  of  the  Adminiftration  of 
the  Government/^ 


t State  Trials,  Vol.  v.  p.  542.  3d  Edit. 
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Here  then,  Lord  Chief  Juftice  Holt  tells 
the  Jury,  in  the  the  plained  Terms,  that  it  is 
they  who  are  to  confider”  what  Ej'e^  and 
Operation  the  Papers  in  Queftion  do  produce. 
He  does  not  fay  to  the  Jury,  I am  not  called 
upon  to  difcufs  the  Nature  of  this  Libel ; go 
and  decide  whether  the  Defendant  did publijh 
it ; go  and  determine  the  Senfe  of  the  Pajjages 
in  the  Paper ; thofe  are  the  two  Points  for  you 
to  attend  to.  That  able  Chief  Juftice  of  the 
King’s  Bench  did  not  adt  in  a Manner  fo 
illegal. 

' In  the  famous  Cafe  of  the  Seven  Bijhops^ 
who  were  tried  in  the  Reign  of  King  James 
the  Second,  for  publifliing  a Libel,  for  hav- 
ing prefented  a Petition  to  the  King;  the 
four  Judges  of  the  Court  of  King’s  Bench 
widely  differed  in  Opinion  as  to  the  Crimi- 
nality of  the  Bilhops,  and  every  one  of  them 
delivered  his  Opinion  thereon  to  the  Jury-f*, 


J State  Trials,  Vol  iv.  p.  394,  and  following, 
3d  Edit. 
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and  exprefsly  left  to  them  the  Decllion  of 
the  Matter  of  Law,  under  all  the  Circum- 
flances  of  the  Cafe.  Lord  Chief  Juftice 
Wrighty  at  the  End  of  his  Diredlion  to  the 
Jury,  faid,  I muft,  in  (hort,  give  you  my 
Opinion ; I do  take  it  to  be  a Libel.  Now, 
**  this  being  a Point  of  Law,  if  my  Bro- 
thers  have  any  thing  to  fay  to  it,  I fuppofe 
they  will  deliver  their  Opinions.” 

Mr.  Juftice  Holloway  then  addrefled  the 
Jury  as  follows.  **  Look  you,  Gentlemen, 
“ it  is  not  ufual  for  any  Perfon  to  fay  any 
Thing  after  the  Chief  Juftice  has  fummed 
up  the  Evidence ; it  is  not  according  to  the 
Courfe  of  the  Court.  But  this  is  a Cafe 
of  an  extraordinary  Nature,  and  there  be- 
“ ing  a Point  of  Law  in  it,  it  is  very  fit 
every  Body  ftiould  deliver  their  own  Opi- 
nion.  The  Queftion  is,  whether  this  Pe- 
tition  of  my  Lords  the  Biftiops  be  a Libel, 

“ or  no.  Gentlemen,  the  Lnd  and  Intention  of 
every  Action  is  to  be  confdered\  and  like- 

“ wife 
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wife  in  this  Cafe,  we  are  to  confiJer  the 
Nature  of  the  Offence  that  thefe  Perfons  are 
charged  with.  It  was  for  delivering  a 
Petition,  which,  according  as  they  have 
made  their  Defence,  was  with  all  Humi- 
“ lity  and  Decency  that  could  be;  io  that, 
“ if  there  was  no  ill  Intent to  deliver  a Peti- 
tion  cannot  be  a Fault ; it  being  the  Right 
of  a Subjed;  to  petition.  If  you  are  fa- 
tisfied  there  was  an  ill  Int edition  of  Sedition^ 
or  the  like^  you  ought  to  find  them  guilty: 
“ but,  if  there  be  nothing  in  the  Cafe  that 
“ you  find,  but  only  that  they  did  deliver  a 
“ Petition  to  fave  themfelves  harnilefs,  and 
“ to  free  themfelves  from  Blame,  by  flrew- 
“ ing  the  Reafon  of  their  Difobedience  to  the 
“ King’s  Command,  which  they  apprehend- 
ed  to  be  a Grievance  to  them,  and  which 
they  could  not  in  Confcience  give  Obedi- 
“ ence  to ; / cannot  think  it  is  a Libel,  It  is 
left  to  you^  Gentlemen;  but  that  is  my 
Opinion.*' 


E 
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Mr.  JufHce  Powetl  then  delivered  his  Opi^ 
nion.  “ Truly,”  (fays  he)  “ I cannot  fee, 
‘‘  for  my  Part,  any  thing  of  Sedition , or  any 
“ other  Crime ^ fixed  upon  thefe  Reverend  Fa^ 
thers  my  Lords  the  Bifiiops. 

For,  Gentlemen,  to  make  it  a Libely  it 
mufl  be  falfe'\y  it  mu  ft  be  malicious  y and 
it  muft  tend  to  Sedition.  As  to  the  Falfe-^ 
hoody  I fee  nothing  that  is  offered  by  the 
King’s  Counfel,  nor  any  Thing  as  to  the 
“ Malice.  It  was  prefented  with  all  the 
Humility  and  Decency  that  became  the 
King’s  Subjedfs  to  approach  their  Prince 
•‘‘with.  Now  Gentlemen,  the  Matter  ii 
before  you;  you  are  to  confider  of  it,  and 
“ it  is  worth  your  Confideration.’^ 

Mr.  Juftice  Allybone  faid,  “ The  fingle 
Queftion  that  falls  to  my  Share  is,  to  give 


f The  Seven  Bifiiops  had  been  charged  with 
publifiiing  ‘‘  a falfcy  feigned,  malidouSy  pernici-- 
0US3  and  feditious  1a\jqV* 

my 
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**  my  Senfe  of  this  Petition ; whether  it  fliall 
be  in  ConJlriiBion  of  Law,  a Libel  in  itfelf, 
or  a Thing  of  great  Innocence.’* 

He  then  fpoke  to  the  Point,  and  gave  his 
Opinion,  that  it  was  a LibeL'' 

It  is  well  known  what  violent  Attacks 
were  made  upon  the  Conftitution,  by  the 
Judges,  in  the  Reign  of  that  Tyrant  King 
James  the  Second : I quote  this  famous 
Cafe  therefore,  only  to  fhew,  that  even  thofe 
fudges  did  not  venture  to  go  the  Length 
of  denying  to  furies  the  Right  of  deciding 
upon  the  Guilt  or  In?iocence  of  Perfons  ac- 
cufed.  And  it  was  pointedly  faid  by  Earl 
Camden,  What  would  the  Judges  of  King 
James  the  Second  have  given  for  this 
Dodirine  ? It  would  have  ferved  as  an  ad- 
mirable  Footftool  for  Tyranny.” 

The  Right  of  Juries  to  give  a General 
^ Verdid:  upon  the  whole  Matter  in  IlTue  is 
evident  from  this  Circumftance ; that  fuch 
Verdid,  fo  given,  cannot  be  fet  afide  by  the 
E 2 Court, 
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Court,  under  Pretence  that  it  is  contrary 
ILvidencey  or  contrary  to  the  DireBions  of  the 
Court  or  Judge,  if  it  be  a Verdicl  of  Ac^ 

This  Principle  is  recognized  by  various 
Decifions;  and  amongfi:  others,  in  the  Cafes 
of  the  Kmg  againji  Davis  and  others,  and  of 
the  King  againf  Bear.  The  firft  of  thefe 
Cafes  is  reported  in  Shower  it  was  an 
Information  for  an  Aflault  and  Riot,  tried 
at  the  Devonfhire  Affizes,  and  a Verdidt 
“ was  found  for  the  Defendants  that  they 
were  Not  Guilty.  Serjeant  Tremayne  moved 
‘‘for  a Nev)  Tdrdal,  upon  Affidavits  of  the 
“ Fadl,  and  that  the  Judge's  Dir.eclions  were 
“ to  find  the  Alfault : the  Motion  for  a New 
“ Trial  was  oppofed,  becaufe  it  was  in  a 
“ Criminal  Proceeding,  and  no  Corruption 
<<  or  Pradlice  flicwed  ; and  a New  Trial  was' 
“ denied',  for,  that  the  Court  faid,  there  could 


t Vol.  I.  p.  J36. 
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be  no  Precedent  fliewn  for  it  in  Cafe  of 
AcquittalP 

The  Cafe  of  the  King  againfl  Bear  is  re- 
ported in  Salkeld-f*;  it  was  an  IndiCt- 
“ ment  for  a Libel,  and  the  Defendant  was, 
by  a Verdid:,  acquitted.  Mr.  Attorney 
General  moved  for  a New  PriaU  but  it 
was  denied:  and  the  Court  faid,  that  an* 
ciently  it  was  never  done  in  Criminal  Cafesy 
where  Defendants  have  been  acquitted ; 
latterly,  where  it  has  been  a Verdid  obtain- 
ed  by  Fraud  or  PraSlice,  as  ftealing  away 
WitnefTes,  &c.  it  has  been  done ; but  never 
yet  was  done  merely  upon  the  Reafon  that 
the  Perdidt  was  againfl  Evidenced^ 

Thefe  Cafes  clearly  lliew,  that  the  Autho- 
rity of  the  Jury  is  fuperior  to  that  of  the 
Court,'  in  the  Cafe  of  Acquittal. 

In  the  State  Trials  'f-f*  there  is  a curious 

r — — — — — — — 

t Vol.  II.  p.  646.  3d  Edit. 

tt  State  Trials,  Vol.  II.  p.  76.  3d  Edit. 
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Account  of  the  Trial  of  the  famous  Lieute- 
nant-colonel John  Lilburne  for  High  Trea- 
fon,  in  the  Reign  of  King  Charles  the  Second. 
He  addreffed  the  Judges  thus : **  You  Judges 
that  fit  there  are  no  more,  if  the  Jury 
‘‘  pleafe,  but  Cyphers  to  pronounce  the  Sen- 
tence,  or  their  Clerks  to  fay  Amen  to  them  j 
“ being,  at  bell,  in  your  Origin,  but  the 
« Norman  Conqueror  s Intruders  A (Lilburne 
meaning,  no  Doubt,  thereby,  that  the  Judges 
were  Intruders  when  they  intruded  on  the 
legal  Province  of  the  fury,)  He  alfo  ad-. 
drelTed  the  Jury  thus:  ‘‘  My  honell  Jury, 
and  Fellow  Citizens,  who  I declare,  by 
the  Law  of  England,  are  the  Confervators 
and  foie  Judges  of  my  Life,  having  inhe^ 
rent  in  them  alone  the  judicial  Power  of 
the  Law  as  well  as  Fact  A 
The  Jury  acquitted  Lilburne  •,  and  they 
were  afterwards  arbitrarily  examined  before 
the  Council  of  State,  concerning  their  Ver-» 

did. 
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In  general  their  Reply  was,  T^hat 
they  had  dif charged  their  Confciences^'  in 
their  Verdid: ; and  moft  of  them  would  give 
no  other  Anfwer-,  and  a more  fenfible  Anfwer 
they  certainly  could  not  give.  But  James 
Stephens,  one  of  the  Jurymen,  went  further, 
and  faid,  that  The  Jury  having  weighed  all 
which  was  faid,  and  conceiving  themfelves 
(notwithftanding  what  was  faid  by  the 
**  Counfel  and  Bench  to  the  contrary)  to  be 
Judges  of  LaWf  as  well  as  of  Fadi,  they 
had  found  him  Not  Guilty Michael  Ray- 
ner,  another  Juryman,  anfwered  nearly  to 
the  fame  Effedl.  And  Gilbert  Gayne,  ano-» 
ther  of  the  Jury,  faid,y^  That  the  Jury  did 
**  find  as  they  did,  becaufe  they  took  them- 
felves  to  be  Judges  of  the  Law  as  well  as 
“ of  the  Fa6l  \ and  that  although  the  Court 
did  declare,  they  were  mere  Judges  of  the 
FaB  only,  yet  the  Jury  were  otherwife  per- 


t State  Trials,  Vol.  II.  p.  8i,  82.  3d.  Edit. 
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fuaded  from  what  they  learnt  out  of  ths 


manly  Condudl  of  an  honeft 
and  high-fpirited  Jury,  who  difcharged  their 
Duty,  by  acquitting  a Man  whom  they 
deemed  to  be  innocent. 

Another  Proof  of  the  Rights  of  Juries  is, 
that  a Jury  cannot  be  pimij^ed  by  the  Court 
for  their  Verdift.  It  has  been  well  faid,  that 
that  Queftion  fliould  be  looked  upon  as  dead 
and  buried  fince  the  famous  Cafe  of  Bujhelh 
which'  is  reported  by  Lord  Chief  Juftice 
Vaughan,  Bulhell  was  one  of  the  Jury  in  the 
Cafe  of  the  King  againji  Penn  and  Meade,  and 
had  been  committed' for  finding  the  Defend- 
ants Not  Guilty,  againfi:  Law,  againfi;  Evi- 
dence, and  again]}  the  DireaioJi  of  the  Court 
in  Matter  of  Lanjo  ; and  being  brought  before 
the  Court  of  Common  Pleas  by  Habeas  Cor^ 
pus,  this  Caufe  of  Commitment  appeared 
upon  the  P'ace  of  the  Return  to  the  Writ. 

It  was  upon  that  Occafion,  that  thatdiftin- 
giiiihed  Chief  Juftice,  reciting  the  following 


Words 
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words  in  the  return,  viz.  ’That  the  Jury  ac-- 

quitted  thofe  indiBed  againji  the  Diredlion  of 
‘‘  the  Court  in  Matter  of  Law,  openly  given 
and  declared  to  them  in  Court f exprelTed 
himfelf  thus  'f  :^f^^The^ ords,  That  the  Jury 
did  acquit y againfl  the  Direction  of  the  Courts 
in  Matter  of  Law,  literally  taken,  and  de 
piano,  are  inlignificant,  and  not  intelligi- 
“ ble  ; for,  no  Iffue  can  be  joined  of  Matter 
“ in  Law,  no  Jury  can  be  charged  with  the 
“ Trial  of  Matter  in  Law  barely,  no  Evi- 
“ dence  ever  was,  or  can  be  given  to  a Jury 
of  what  is  Law,  or  not;  nor  no  fuch 
‘‘  Oath  can  be  given  to,  or  taken  by,  a Jury, 
“ to  try  Matter  in  Law  ; nor  no  Attaint  can 
“ lie  for  fuch  a falfe  Oath. 

Therefore  we  muft  take  off  this  Vail 
and  Colour  of  Words,  which  make  a Shew  of 
“ htmgfomething,  and  in  Truth  are  nothing. 
If  the  Meaning  of  thefe  'WoxdiS,fnding 


t Vaughan’s  Reports,  p.  143. 

F ‘ ^ againji 


( 34  ) 

againjl  the  DireBion  of  the  Court  in  Mat^ 
ter  of  Law^  be,  that  if  the  Judge  having 
**  heard  the  Evidence  given  in  Court  (for, 
“ knows  no  other),  fhall  tell  the 
**  upon  this  Evidence,  the  Law  is  for  the 
‘‘  Plaintiff,  or  for  the  Defendant,  and  you 
“ are  under  the  Pain  of  Fine  and  Imprifon-- 
me?2t  to  find  accordingly ^ then  the  Jury 
ought  of  Duty  fo  to  do  ; every  Man  fees 
“ that  the  Jury  is  but  a troublefome  Delay, 
great  Charge,  and  of  no  Ufe  in  determining 
Right  and  Wrong,  and  therefore  the  Trials 
“ by  them  may  be  better  aboliflied  than  con- 
“ tinned;  which  were  a f range  new-found 
Conclufion^  after  a Trial  fo  celebrated  for 
many  hundreds  of  Years^^^ 

“ But*  if  the  Jury"'  (fays  this  learned 
and  able  Chief  JufticeJ')  “ be  not  obliged, 
“ in  all  Trials,  to  follow  fuch  Diredlions,  if 
‘‘  given  ; but,  only  in  fome  fort  of  Trials  (as 


t Vaughan’s  Reports,  p.  144. 
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for  inftance,  in  Trials  for  Criminal  Matters 
“ upon  Indiftments  or  Appeals) ; why  then 
“ the  Confequence  will  be,  though  not  in  ally 
yet  in  Criminal  trials y the  yury  (as  of  no 
material  Ufe)  ought  to  be  either  omitted 
or  abolifhed,  which  were  the  greater  Mif^* 
chief  to  the  Peopky  than  to  abolifh  them  in 
Civil  ’Trials P 

And  again -f,  “ Always,  in  difcreet  and 
lawful  affiftance  of  the  Jury,  the  Judge’s 
“ Direftion  is  hypotheticaly  and  upon  Sup- 
“ pofition,  and  not  poftive  and  upon  Coercion^ 
This  able  Judge,  in  the  fame  Cafe,  gives 
us  the  Reafons  why  a Jury  ought  not  to  be 
fined  and  imprifo7iedy  for  finding  againfi  the 
TDireBion  of  the  Court  in  Matter  of  Law ; and 
his  Arguments  are  unanfwerable. 

“ I would  know*"  (fays  he  •f'f)  ‘‘  whether 
any  thing  be  more  common,  than  for  two 


t Page  144. 
tt  Pages  141  and  142, 
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‘‘  Men,  Students,  Barriflers,  or  Judges,  to 
“ deduce  contrary  and  oppofite  Cojiclujions  out 
“ of  the  fame  Cafe  in  Law  ? And  is  there 
any  Difference  that  two  Men  fhould  infer 
“ diftind:  Conclufions  from  the  fame  Tef- 
“ timony  ? Is  anything  more  known  than 
“ that  the  ffme  Author,  and  Place  in  that 
“ Author,  is  forcibly  urged  to  maintain  con- 
“ trary  Conclufions,  and  the  Decifion  hard, 
“ which  is  in  the  Right  ? Is  any  thing  more 
“ frequent  in  the  Controverfies  of  Religion, 
than  to  prefs  the  fame  Text  for  oppofite 
“ Tenets?  How  then  comes  it  to  pafs  that 
‘ ‘ two  Perfons  may  not  apprehend,  with  Rca- 
fonand  Honefty,  what  a Witnefs,or  many, 
“ fay,  to  prove  in  the  underftanding  of  one, 
“ plainly  oneThing;  but  in  the  Apprehenfion 
of  the  other,  clearly  the  contrary  Thing  ? 
**  Muff,  therefore,  one  of  thefe  merit  Fine 
“ and  Lnprifonmenty  becaufe  he  doth  that 
“ which  he  c?LV\uot  other  wife  do,  preferving 
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“ his  Oath  and  Integrity  ? And  this  often  is 
‘‘  the  Cafe  of  the  Judge  and  Juryd^ 

What  this  learned  Chief  Juftice  fays  in  the 
fame  Cafe,  refpedbing  the  Direction  of  the 
fudge ^ is  excellent.  “ No  Cafe’"  (fays  -f  he) 

“ can  be  invented ; wherein  it  can  be  main- 
“ tained,  that  a fury  can  find,  in  Matter  of 
LaWy  nakedly^  againf  the  DireBion  of  the 

‘‘  Sure  this  latter  Age"’  (fays  he  •f-f-)  “ did 
not  firft  difeover,  that  the  Verdicts  of 
Juries  were  many  Times  not  according  to 
‘‘  the  Judges  Opinion  and  Liking. 

But  the  Reafons  are,  I conceive,  moft 

I 

clear,  That  the  Judge  could  not,  nor  can 
fine  andimprifon  the  Jury  in  fuch  Cafes. 

Without  a FaEl  agreed,  it  is  as  impofjible 
“ for  a Judge,  or  any  other,  to  know  the  La^ui) 
relating  to  that  Fa5i^  or  dired:  concerning 
“ it,  as  to  know  an  Accident  that  hath  no 
Subjed:. 


t Page*  145.  tt  Pages  146  and  147. 
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“ Hence  it  follows.  That  the  Judge  can 
never  direct  what  the  Law  is  in  any  Matter 
“ controverted,  without  JirJl  knowing  the 
“ Fadi ; and  then  it  follows,  That  without 
“ his  previous  knowledge  of  the  Fa5l^  the 
Jury  cannot  go  againft  his  Direction  in 
Law ; for,  he  could  not  diredl. 

“ But  the  Judge,  qua  Judge,  cannot  know 
the  Fail  poffibly,  but  from  the  Evidence 
which  the  fury  have  but  (as  will  appear) 
he  can  never  know  what  Evidence  the 
**  fury  have,  and  confequently  he  cannot 
know  the  Matter  of  Fadl^  nor  punifli  the 
Jury  for  going  againft  Fheir  Evidence^ 
“ when  he  cannot  know  what  Lheir  Evidence 
is. 

“ It  is  true,  if  the  Jury  were  to  have  no 
other  Evidence  for  the  Fad,  but  what  is 
depofed  in  Court,  the  Judge  might  know 
Lheir  Evidence,  and  the  Fad  from  it, 
“ equally  as  they,  and  fo  dired  what  the 
Law  were  in  the  Cafe  5 though  even  then 

the 
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the  Judge  and  Jury  might  honejlly  differ  iit 
the  Refult  from  the  Evidence,  as  well 
as  two  Judges  may,  which  often  hap- 
“ pens.” 

“ But  the  Evidence  which  the  Jury  have 
“ of  the  Fad,  is  much  other  than  that ; for, 
“ they  may  have  Evidence  from  their  own 
perfonal  Knowledge  •!*,  by  which  they 


t Even  when  a Fad  is  admitted  by  a Defend- 
ant, it  is  Evidence  of  the  Fad,  but  not  conclufive 
Evidence ; as  for  inftance,  fuppofe  a Defendant, 
charged  with  having  puhlijhed  a Libel,  were,  by 
miftake,  to  admit  that  he  had  fold  one  Copy  of  it 
to  one  of  the  Jurymen  % it  might  fo  happen  that  the 
Book  fo  fold  might  be  another  Book  with  the 
fame  Title,  or  another  Number  or  Volume  of  the 
fame  Work.  The  Juryman  would  therefore 
that  the  Fadi  admitted  was  not  true.  Therefore,  in 
the  Eye  of  thtLaw^  NO  FACT  (even  though 
admitted)  can  be  conhdered  as  proved^  until  the 
Jury  have  found  it  *,  either  by  a Special  Verdidl  that 
dates  it,  or  by  a General  Verdidl  that  implies  it. 


may 
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may  be  affured,  and  fometimes  are,  that 
what  is  depofed  in  Court,  is  abfolutely 
“ falfe-y  but  to  this  the  Judge  is  a Stranger, 
“ and  he  knows  no  more  of  the  Fadl  than 
he  hath  learned  in  Court,  and  perhaps  by 
falfe  Depofitions,  and  confequently  knows 
Nothing* 

The  Jury  may  know  the  Witneffes  to 
be  ftigmatized  and  infamous,  which  may 
be  unknown  to  the  Parties,  and  confe- 
quently  to  the  Courts 

A Man’’  (fays  he-f*)  cannot  fee  by 
another’s  Eye,  nor  hear  by  another’s  Ear ; 
no  more  can  a Man  conclude  or  infer  the 
Thing  to  be  refolved,  by  another's  Under • 
funding  or  Reafoning*  And  though  the 
Verdidl  be  right  the  give ; yet  they, 
“ being  not  affured  it  is  fo  from  their  own 
“ Ujiderflandingy  arc  forfworn,  at  leaft  in  fora 
confcienticed^ 


t Page  148. 
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This  celebrated  Chief  Juftice  further  fays-f*, 
**  That  Decant atuni^  (or  faying  in  our 
“ Books,  Ad  qucrjliojiem  fa5ti  non  refpondent 
yudicesy  'ad  qucejUdnem  legis  non  refpondent 
Jurdtoresy  literally  taken,  is  true  : for,  if 
it  be  demanded,  What  is  th^FaB?  the 
Judge  cannot  anfwer  it.  If  it  be  aiked. 
What  is  the  Law  in  the  Cafe?  the  Jury 
cannot  anfwer  it.  Therefore,  the  Parties 
agree  the  Fadt  by  their  pleading  upon  De^ 
7nurrery  and  a(k  the  Judgment  of  the  Court 
“ for  the  Law.  In  Special  VerdiClsy  the 
yury  inform  the  nakedFadly  and  the  Court 
“ deliver  the  Law. 

But*' (fays  hej-'f*)  ‘‘  \xpox\  General 
Ijjuesy  the  Jury  find  not  (as  in  a Special 
“ Verdi  A)  the  FaCl  of  every  Cafe  by  itfelf, 
leaving  the  Law  to  the  Court  j but  find 
“ for  the  Plaintiff  or  Defendant  upon  the 


t Vaughan’s  Reports,  p.  149* 
tt  Page  150. 
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IJjue  to  be  tried,  wherein  they  refolve  both 
Law  and  Fa5l  complicatelyy  and  not  the 
Fad  by  itfelf ; fo  as  though  they  anfwer 
not  fingly  to  the  Queftion  what  is  the 
“ Law,  yet  they  determine  the  Law  in  all 
Matters,  where  Iffue  is  joined,  and  tried 
in  the  principal  Cafe,  but  where  the  Ver^ 
“ did  is  Special^* 

The  whole  Court  of  Common  Pleas  con- 
curred with  Lord  Chief  Juftice  Vaughany 
in  this  Opinion  ^ and  Bujloell  was  dif- 
charged. 

I have  now  fully  proved,  that  a Jury  is 
not  puniflmble  by  the  Court  for  their  Verdid, 
howxver  much  the  Court  may  be  dilTatisfied 
therewith.'  And  although  there  be  a Procefs, 
called  a Writ  of  Attaint ^ by  which  a Jury 
may  be  tried  for  their  Verdid  in  aW/Cafes> 
by  a Grand  Jury  of  Twenty-four ; yet,  a 
Jury  is  not  liable  to  an  Attaint  at  the  Suit  of 
the  King* 

In  the  Cafe  of  the  Dean  of  St*  Afaph,  his 
V _ ' - Counfcl 
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Counfel  Mr,  Erjkine^  in  Michaelmas  Term 
1784,  moved  the  Court  of  King’s  Bench  for 
a new  I’rial;  and  on  that  Occafion  (referring 
to  what  was  faid  refpedling  an  Attaint^  by 
Lord'  Chief  Juftice  Vaughan  in  Bufliell’s 
Cafe)  faid  -f-,  “ There  is  no  Cafe  in  all  the 
Law  of  an  Attaint  for  the  Kingy  nor  any 
‘‘  Opinion  but  that  of  Thyrning’s,  lothof 
‘‘  Henry  the  Fourth,  title  Attaint,  60  and 
64,  for  which  there  is  no  Warrant  in 
Law.'* 

Lord  Mansfield  concurred  in  this  Opinion, 
and  faid*t**t,  be  fare  it  is  fo." 

So,  here  we  have  the  Chief  Juftice  of  the 
King’s  Bench,  exprefsly  confirming  the  Law 
refpedling  Attaint y as  laid  down  by  Vaughan, 
that  illuftrious  Chief  Juftice  of  the  Common 
Pleas, 


t See  Mr.  Erlkine’s  Argument  in  Support  of 
the  Rights  of  Juries,  p.  138. 
ft  Page  138. 
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Lord  Camden  has  maintained,  that  “ the 
Judge  is  to  give  his  Advice  to  the  Jury 
both  as  to  Law  and  FaclA  To  which  it 
has  been  anfwered,  that  Lord  Hale  lays  it 
down,  that  the  Judge  is  to  give  his  Advice  to 
the  Jury  only  as  to  the  Fadl,  but  that  the 
Jury  rnufl:  receive  the  Dirediion  of  the  Judge 
in  Matter  of  Law.  Whereas,  Lord  Hale, 
on  the  contrary,  has  ufed  the  Word  Direc- 
tio72,  indifferently  as  applied,  either  to  Matter 
of  FaB  J-,  or  to  Matter  of  Law 

But  even  the  very  PafTage  in  Lord  Hale, 
where  he  fays  that  a Judge  “ is  able  to  di^ 
reBl'  a Jury  in  Matters  of  Law,  makes 
againfl:  the  Opinion  of  thofe  who  deny  to  a 


I In  Lord  Hale’s  Hiflory  of  the  Common  Law, 
p.  !26c.  (3d  Edit.),  he  fpeaks  of  the  ‘‘  Advan- 
tage  of  the  Judge’s  Obfervation,  Attention 
“ and  AfTiftance,  in  Point  of  FcAy  by  way  of 
**  LiretHon  to  the  Jury.” 

See  p.  257  of  the  fame  Book, 
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Jury  the  Rights  which  I am  contending  for; 
for.  Lord  Hale,  in  his  Hiftory  of  the  Com- 
mon Law,  Page  257,  fays,  “ Another  Ex- 
cellency  of  this  Triaf^  (namely,  the  Trial 
by  Jury)  is  this;  that  the  Judge  is  always 
prefent  at  the  Time  of  the  Evidence  given 
in  it : herein  he  is  able^  in  Matters  of  Law 
f ‘ emerging  upon  the  Evidence,  to  direbii  them ; 
“ and  alfo,  in  Matters  of  FaB,  to  give  them 
a great  Light  and  Afiftance  by  his  weigh- 
ing  the  Evidence  before  them,  and  obferving 
where  the  Queftion  and  Knot  of  the  Bufi- 
‘‘  nefs  lies,  and  by  fhewing  them  HIS  OPI- 
NION,  even  in  Matter  of  Fadl^  which 
is  a great  Advantage  and  Light  to  Lay- 
men:  and  thus,  as  the  fury  afifis\  the 

“ Judge 


t As  the  Jury  ajfijis  the  Judge  in  determining  the 
Matter  of  Fattd*  Thefe  Words  of  Lord  Hale 
may  not  be  immediately  underftood,  inafmuch 
as  the  Judge  never  does  determine  ‘‘  Matter  of 

Fa5f\ 
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determining  the  Matter  of  Fact"; 
fo  the  fudge  ASSISTS  the  fury  IN  deter^ 
mining  Points  of  Law.'* 

Lord  Hale  does  not  fay  here,  that  the 
Judge  is  to  dire5i)  but  that  he  is  able  to  dire^ 
the  Jury.  Neitlicr  does  he  fay,  that  the 
Judge  ASSISTS  the  Jury,  BY  determinings 
but  IN  determining  Points  of  Law:  that  is 
to  fay,  that  the  fudge  is  to  ASSIST  the 
Jury  i but  that  after  all,  the  Jury  them- 


But,  as  the  Judge  may  give  his  Opi- 
nion, even  as  to  Matter  of  Fa5fy  the  Jury  may 
greatly  affifl  the  Judge  in  forming  his  Opinion 
refpecting  the  Fadl,  by  putting  occafional  Quef- 
tions  to  the  WitnelTes,  previeujly  to  his  fumming 
up  the  Evidence.  A Juryman,  for  Inftance, 
\^’ho  is  a Merchant,  a Chymift,  or  a Mechanician, 
may  afk  Queftions,  in  certain  Cafes,  perti- 
nent to  the  Matter  in  IfTue,  which  Quellions 
might  not  occur  either  to  the  Judge  or  to  the 
Counfeh 
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felves  are  the  Perfons  who  are  to  DETER- 
MINE the  Law  as  well  as  the  Fa^.  The 
Judge  therefore  adls  only  as  an  AJfeJJor 
to  the  Jury.  And  a further  Proof  of  this  is, 
that  Lord  Hale  fays,  “ Another  Excellency 
of  this  Trial  is  this,  that  ^^"Judge  is  always 
prefent  at  the  Time  of  the  Evidence  given 
‘‘  in  it/" 

Now,  this  Expreffionof  Lord  Hale  would  bq 
an  Abfurdity,  if  Judge  really  were  what  the 

Enemies  of  Mr.  Fox’s  Libel  Bill  would  haveus 
fuppofe  him  to  be ; namely,  a Perfon  who  is 
to  decide  upon  Matters  of  Law  emerging  out 
of  the  Evidence,  fo  as  therein  to  control  the 
Judgment  of  the  Jury  : for  then,  the  Pre- 
fence of  the  Judge  would  be  a Thing,  at  all 
Events,  abfolutely  necejfary  a?id  indifpenfable  i 
and  would  not  be,  as  Lord  Hale  well  ftates 
it,  merely  a Thing  advantageous^  and  (to  ufc 
his  own  Words)  an  Excellency  of  this  Mode 
of  Trial.  And  in  fad:,  if  the  Conftitution 
had  intended  that  the  Judge  fhould  rule  the 

Verdidi 
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Verdict  in  Matters  oi  Law,  the  judge  would 
not  be  (as  he  now  is)  prohibited  from  being 
even  prefent  with  the  Jury,  when  they  go  to- 
gether to  agree  upon  their  Verdift.  So  that, 
in  every  Point  of  View,  it  is  quite  clear, 
that  the  Judge  is  an  AJJeJjor  to  the  Jury,  and 
that  he  is  nothing  more. 

The  learned  Commentator  on  the  Laws 
of  England  underftands  Lord  Hale  in  the 
fame  Senfe  as  I underftand  him,  when  he 
fays;  “The  Practice  heretofore  in  Ufe, 
“ of  fining,  imprifoning,  or  otherwife  pu- 
nifhing  Jurors,  merely  at  the  Difcretion 
of  the  Court,  for  finding  their  Verdidt 
“ contrary  to  the  Diredion  of  the  Judge,  was 
“ arbitrary,  unconjlitiitional,  and  illegal and 
“ is  treated  as  fuch  by  Sir  Llkomas  Sinith, 
“ two  hundred  Years  ago;  who  accounted 
“ fuch  Doings  to  be  very  violent,  tyrannical^ 


t Blackftone’s  Commentaries,  Vol.  IV.  p.  361. 
Sth  Edition* 
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and  contrary  to  the  Liberty  and  Cuftom 
of  the  Realm  of  England : for,  as  Sir 
Matthew  Hale  well  obferves,  it  would  be 
“ a mofi:  unhappy  Cafe  for  the  yudge  him-‘ 
felfy  if  the  Prifoner’s  Fate  depended  upon 
his  Diredlions : unhappy  alfo  for  the  Pri<^ 
*‘\fo?2er ; for,  if  the  Judge’s  Opinion  mud: 
rule  the  Verdidt,  the  Trial  by  Jury  would 
“ be  ufelefs.” 

The  Authority  of  Judge  Forfter  has  alfo 
been  quoted  by  the  Oppofers  of  Mr.  Fox’s 
Libel  Bill,  to  prove  that  Juries  are  not  to 
decide  upon  Matter  of  Law,  “ The  Con- 
ftrudtion,’'  (fays  Judge  Forfter)  which 
“ the  Law  putteth  upon  Fadls,  fated  and 
agreed^  or  found  by  a fury^  is  in  all  Cafes 
undoubtedly  the  proper  Province  of  the 
“ Courts  But,  by  Fadls  fated  and  agreed^ 
‘‘  or  found  by  a Juryf  Forfter  evidently 
means  the  Cafe  of  a Special  VerdiB in- 
afmuch  as  there  are  no  fpecific  Fabls 
found  in  a General  Verdidty  which  is  fimply 
H Guilty^ 
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Guilty,  or  elfe  Not  Guilty,  And  whoever 
doubted,  but  that,  in  the  cafe  of  a Special 
Verdict  (that  is  to  fay,  in  the  Cafe  where  a 
Jury  chufe  to  leave  to  the  Court  the  Decilion 
of  the  Law ),  it  is  the  proper  Province  of  the 
Court  to  decide  upon  it  ? 

In  the  Year  1777,  an  Information  was 
filed  ex  ojfcio  by  his  Majefty's  -then  Attor- 
ney General  (now  Lord  Thurlow),  againft 
Mr.  Horne  (now  Mr.  Horne  Tooke)  for 
publiihing  an  Advertifement  refpedting  a 
Subfcription  “ to  be  applied  to  the  Relief  of 
“ the  Widows,  Orphans,  and  aged  Parents  of 
our  beloved  American  Fellow- fubjedls, 
who,  faithful  to  the  Charadier  of  Englifir- 
“ men,  preferring  Death  to  Slavery,  were,  for 
that  Reafon  only,  inhumanly  murdered  by 
“ the  King's  Troops,  at  or  near  Lexington,  in 
“ North  America;"  which  x\dvertifement  was 
figned  “ John  Horne and  the  whole  of 
this  Advertifement  was  inferted  in  the  In- 
formation. Mr.  Horne  was  tried  before  the 

Earl 
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Earl  of  Mansfield,  who,  in  his  Direflion  to 
the  Jury,  exprefled  himfelf  as  follows  : 

“ Gentlemen  of  the  Jury,  There  are  two 
Points  for  you  to  fatisfy  yourfelves  in,  in 
order  to  the  forming  of  your  Vcrdidl. 

Firft,  Did  he  compofe  and  publiih ; 
that  is,  was  he  the  Author  and  Publifher 
of  it  upon  this  Occafion  ? That  is  entirely 
out  of  the  Cafe,  for  it  is  admitted. 
Why  then,  there  remains  nothing  more, 
“ but  that  which  the  reading  of  the  Paper 
miift  enable  you  to  form  a fiidgment  upon^ 
fuperior  to  all  the  Arguments  in  the  World. 
And  that  is  j Is  the  Senfe  of  this  Paper 
that  Arraignment  of  the  Government,  and 
**  the  Employment  of  the  Troops  upon  the 
Occafion  of  what  happened  at  Lexington, 
mentioned  in  that  Paper  ? When  you  read 
that,  you  will form  the  Concluf  on  your f elves, 
“ What  is  it  ? Why  it  is  this;  That  our 
beloved  American  Fellow- fubjedls  (there- 
fore  fuppofing  them  innocent  Men)  were 
H 2 in 
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in  Rebellion  againft  the  State.  They  are 
‘‘  our  Fellow-fubjedis  j but  not  fo  abfolutely 
beloved  without  Exception  ; beloved  to 
“ many  Purpofes,  beloved  to  be  reclaimed  ; 
beloved  to  be  forgiven  ; beloved  to  have  good 
done  to  them  ; but,  not  beloved  fo  as  to  be 
‘‘  abetted  in  the  Rebellion;  and  therefore, 
that  Paper  certainly  conveys  an  Idea  that 
they  are  innocent.  But  further  it  fays, 
That  they  were  inhumanly  murdered  at 
Lexington  by  the  King’s  Troops,  merely 
upon  Account  of  their  ad;ing  like  Englifh- 
“ men,  and  preferring  Liberty  to  Slavery.” 
And  again,  “ It  fets  forth,  that  they  are 
totally  innocent ; that  they  only  defire  not 
‘‘  to  be  Slaves  ; they  are  difpofed  to  be  Sub- 
“ jedls,  but  defire  only  not  to  be  Slaves.  Is 
“ that  the  Ufe  that  is  made  of  the  King’s 
Troops  upon  this  Occafion?  For,  you 
“ will  carry  your  Mind  back  to  the  Time 
“ when  the  Paper  was  wrote;  was  it  to 
“ reduce  them  to  Slavery?  And,  if  it  was 

intended 
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intended  to  convey  that  Meaning,  there 
“ can  be  little  Doubt  whether  it  is  an' 
“ Arraignment  of  the  Government,  and  of 
the  Troops  employed  by  them;  but  that 
is  a Matter  for  your  yudgment.  You  will 
judge  of  the  Meaning  of  it ; you  will  judge 
of  the  Obje6l  to  which  it  is  applied,  and 
conned:  them  together ; and,  jT  it  is  a 
CRIMINAL  Arraignment  of  the  Troops, 
adling  under  the  Orders  of  the  Officers 
employed  by  the  Government  of  this 
Country,  to  charge  them  with  murdering 
innocent  Subjed:s,  becaufe  they  would  not 
be  Slaves,  you  muft  find  your  Verdi5l  one 
Way  -y  but,  if  you  are  of  Opinion,  that  the 
“ Conteft  is  to  reduce  innocent  Subjedls  to 
Slavery,  and  that  they  were  all  murdered, 
“ like  the  Cafes  of  undoubted  Murders  of 
“ Glenco,  and  many  other  Maffacres,  then 
you  may  form  a different  Conclufon  •f'.”  ' 


t See  this  Trial,  i^tk.^xivcrhatm  in  Short  Hand 
by  Mr.  Blanchard. 
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In  this  Inftance,  Lord  Mansfield  left  com- 
pletely to  the  Jury  to  decide  upon  the  Crimi- 
nality or  Innocence  of  the  A (51  done.  No 
Judge  could  have  given  to  a Jury  a more 
conjlitutiojial  DireBion,  than  Lord  Mansfield 
did  in  this  Cafe  of  the  King  againjl  Horne. 

When  the  Earl  of  Mansfield  prefided  in 
the  Court  of  King’s  Bench,  that  Court  ac5ted 
in  a Manner  equally'  worthy  of  Notice,  in 
the  Cafe  of  the  King  agamji  Hart.  The 
Cafe  was  this  : 

Mifs  Mary  Jerom,  of  Nottingham,  had 
been  educated  a Quaker,  but  having  abfented 
herfelf  from  the  Quakers  Meetings,  and 
^ having,  in  other  Refpedls,  difpleafed  the 
Quakers,  that  Society  at  laft  expelled  her  ; 
and  Francis  Hart  (as  Clerk  of  the  Meeting) 
figned  the  Inftrument  of  Expulfion.  It  re- 
cites, “ That  fhe  had  been  educated  in  the  ' 
“ Society,  and  that  fhe  had  imbibed  erroneous 
“ Notions  contrary  to  Scripture  Doc5lrine, 

“ and,  in  divers  Parts  of  her  Condu(5l,  fhe  had 

adled 
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afted  very  inconfiftently  with  a Lt^e  of 
“ Self-denial f &c.  (which  was  rather  a fevere 
Obfervation  upon  z young  Lady)  ! 

She  preferred  a Bill  of  Indidtment  for  a 
Libel,  againft  the  Defendant  Hart.  The 
Caufe  was  tried  before  Mr.  Juftice  Clivey  at 
the  Summer  Affizes  at  Nottingham,  on  the 
30th  of  July  1762. 

The  Cafe  is  reported  by  Burn,  in  his  Ec- 
clefiaftical  Law  f*,  and  it  is  there  ftated, 
“ That  the  Defendant’s  Counfel  called  no 
WitneflTes,  and  that  he  was  refrained  from 
arguing,  that  the  Paper  in  Queftion  was  no 
Libel,  by  the  Judge,  who  faid,  that  fuch  a 
“ ^.efion  was  more  proper  to  be  determined  by 
‘‘  the  Court  above.  The  Jury  found  the  De- 
fendant  Hart  Guilty.  In  the  Michaelmas 
“ Term  following,  Mr.  Cufi  moved  the 
“ Court  of  King’s  Bench,  for  a new  Trial. 


t Vol.  II.  Page  i88,  under  the  Article  Bif 
f enter s.'\ 
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The  Court  was  clearly  of  Opinion,  that  the 
Jury  Jhould  have  been  direBed  to  acquit  \ 
the  Defendant ; and  they  ordered  the  Ver- 
did:  to  be  fet  afide^  and  a new  Trial  to  be 
“ had.’’  So  that  the  Verdid  was  fet  afide, 
as  illegal y becaufe  the  Judge  had  not  permitted 
Hart’s  Counfel  to  argue  before  the  Jury  the 
point  of  Law ; namely,  whether  the  Paper  in 


f The  Judges  had  probably  forgot  this  Cafe 
of  the  King  ogainft  Harty  when  they  gave  in  their 
Anfwer  to  the  third  Queftion  put  to  them  by  the 
Houfe  of  Lords,  wherein  they  fay,  We  anfwer, 
that  upon  the  Trial  of  an  Indidment  for  a 
Libel,  the  Publication  being  clearly  proved, 
and  the  Innocence  of  the  Paper  being  as  clear- 
ly  manifefb,  it  is  competent  and  legal  for  the 
“ Judge  to  dired  or  recommend  to  the  Jury  to  give 
a Verdid  for  the  Defendant.  But,  we  add, 
" that  no  Cafe  has  occurred  in  which  it  would  have 
**  been,  in  found  Diferetion,  fit  for  a fudgCy  lit- 
ting  at  Nifi  PriuSy  to  have  given  fuch  a DiretHon 
or  Recommendation  to  a ]ury.” 


Queftion 
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Queflion  was,  or  was  not,  a Libel*,  and  be- 
caufe  the  Judge,  inftead  of  diredling  the  Jury 
to  acquit  the  Defendant,  had  faid,  that  the 
Queftion,  of  Libel,  or  no  Libel,  “ was  more 
proper  to  be  determined  by  the  Court  above  I' 
Here  then,  is  Lord  Mansfield,  and  the 
whole  Court  of  King’s  Bench,  decidedly 
againft  the  Opinion  of  thofe  who  hold,  that 
the  Province  of  the  fury  is  ONLY  to  try 
FACTS/’  Whether  the  Earl  of  Mansfield 
has  always  been  confifient  in  his  Opinions 
upon  this  Subjeft,  I fhall  leave  to  others  to 
enquire. 

- In  the  Cafe  of  the  King  againft  the  Dean  of 
St.  Afaph  (which  was  an  Indidlment  for  a 
Libel),  Mr.  Erlkine,  on  behalf  of  the  Dean, 
moved  the  Court  of  King’s  Bench  for  a new 
Trial.  The  prefent  Chief  Juftice  of  Chef- 
ter,  Mr.  Bcarcroft,  although  he  was  Coim- 
fel  for  the  Profecution,  did,  upon  that  Occa- 
fion,  explicitly  admit  the  Right  of  the  Jury 
to  judge  of  the  whole  Charge.  Lofd  Mans- 
I field 
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field  interrupted  Mr.  Bearcroft,  by  faying, 
that  he  fuppofed  he  meant  the  Bower ^ and 
not  the  Right.  Whereupon  Mr.  Bearcroft, 
to  his  immortal  Honour,  inftantly  difavowed 
that  Explanation,  and  faid,  I did  not  mean 
merely  to  acknowledge  that  the  Jury  have 
**  the  Power ; for,  their  Power  nobody  ever 
doubted  ; and  if  a Judge  was  to  tell  them 
they  had  it  not,  they  would  only  have  to 
laugh  at  him,  and  convince  him  of  his 
**  Error j by  finding  a General  Verdidl^  which 
mufi  be  recorded : I meant  therefore  to 
confider  it  as  a RIGHT,  as  an  important 
**  Privilege,  and  of  great  Value  to  the  Con- 
ftitution  Such  was  the  Declaration 
of  a Lawyer,  who  is  one  of  the  moft  learned. 


I This  Circumflance  is  thus  related,  in  Mn 
Erfki ne’s  Argument  in  fupport  of  the  Rights  of 
juries.  Pages  124  and  125 ; which  Argument  is 
printed  at  the  End  of  the  Trial  of  John  Stockdale  ' 
for  a Libel, 


moft 
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moft  experienced,  and  diftinguiflied  Men  that 
ever  adorned  his  Profeffion, 

The  Judges,  in  anfwer  to  the  fixth  Quef- 
tion  put  to  them  by  the  Houfe  of  Lords,  fay. 
We  have  given  no  Opinion  to  your  Lord- 
fhips  which  will  have  the  Effeit  of  taking 
**  Matter  of  Law  out  of  a General  Iffue,  or 
“ out  of  a General  FerdiBJ^  And  again, 
they  fay,  “ And  we  dif claim  the  Folly  of  en- 
**  deavouring  to  prove,  that  a Jury,  who  can 
find  a General  Verdidt,  cannot  take  upon 
themfelves  to  deal  with  Matter  of  Law 
arifing  in  a General  Iffue,  and  to  hazard  a 
Verdidl  made  up  of  the  Fadl,  and  of  the 
**  Matter  of  Law^  according  to  their  Concept 
tion  of  the  LaWy  againfl;  all  Dirediion  by 
**  the  Judge/’ 

Here  the  Judges  unanimoufly  difclaim,  in 
the  moft  explicit  Manner,  the  Folly  of  con- 
tending, that  Juries  cannot  decide  Matters  of 
Law,  againft  all  Diredlion  by  the  Judge. 

I z But, 
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But,  in  their  Anfwer  to  the  feventh  Queftioa 
put  to  them  by  the  Houfe  of  Lords,  they 
fay,  “ That  it  is  the  Dufy  of  the  Jury,  if 
they  will  find  a General  Verdidl  upon  the 
**  whole  Matter  in  IfTue,  to  compound  that 
“ VerdiB  of  the  Fa^  as  it  appears  in  Evi- 
dence  before  them,  and  of  the  Law  as  it 
“ is  declared  to  them  by  the  Judge 

But  fo  far  is  it  from  being  true,  that,  by 
the  Law  of  England,  it  is  the  Duty  of  the 
Jury  to  compound  their  Verdid:  of  the 
FaB  as  it  appears  in  Evidence  before 
them,  and  of  the  Law  as  it  is  declared  to 
them  by  the  Judge  f that,  at  the  Time 
when  it  was  the  Cuftom  to  fine  Juries  in  cer- 
tain Cafes,  Juries  have  been  adually  finedy 
for  agreeing  to  bring  in  their  VerdiB  in  blind 
Compliance  with  the  Opinion  of  the  Court  in 
Point  of  Law,  as  well  as  for  agreeing  to  cajl 
Lots  for  their  Verdid,  as  clearly  appears 
from  the  following  Cafes, 


In 
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In  the  Cafe  of  Fofter  againfl:  Hawdcn,  in 
the  King’s  Bench,  reported  in  Levinz-f*, 
The  Jury,  not  agreeing,  cq/i  Lots  for  their 
Verdid,  and  gave  it  according  to  Lot ; 
for  which,  upon  the  Motion  of  Levinz, 
**  the  Verdidl  was  fet  afide,  and  the  Jury 
was  ordered  to  attend  next  Term  to  be 
“ fined/’ 

In  an  Appeal  of  Murder,  reported  in 
Croke  ‘f-fi  The  Fadt,  that  is  to  fay,  the 
Killing,  was  not  denied  by  the  Defendant, 
but  he  refted  his  Defence  upon  a Point  of 
LaWf  namely,  that  the  Deceafed  had  provoked 
him,  by  mocking  him,  and  he  therefore  con- 
tended that  it  was  not  Murder.  All  the 
Court  feverally  delivered  their  Opinions,  that 
it  'was  Murder.  The  Jury  could  not  agree 
whether  it  was  Murder,  or  not ; but  the 


t Part  II.  p.  205,  2d  Edition, 
tt  Croke  Elizabeth,  Part  I.  p.  779. 
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major  Part  of  them  were  for  finding  the 
Defendant  Not  Guilty.  They  however,  at 
lafl,  came  to  an  Agreement  in  this  Manner, 
That  they  Jhould  bring  in  and  offer  their 
Verdidl  Not  Guilty  -y  and  if  the  Court  dijliked 
**  thereof  that  then  they  Jhould  all  change  their 
Verdi5l  and  find  him  Guilty  ^ In  purfuance 
of  this  Agreement,  the  Jury  brought  in  their 
Verdidt  Not  Guilty.  The  Court,  difliking 
the  Verdidl,  fent  the  Jury  back  again  ; who, 
in  purfuance  of  the  Agreement  they  had  fo 
made,  returned  and  brought  in  their  Verdidl 
Guilty.  And  for  this  Pradlice ; namely,  for 
having,  when  they  were  not  agreed  amongfl: 
themfelves  upon  the  Point  of  LanVy  entered 
into  an  Agreement  to  bring  in  a Verdidr,  as 
if  they  were  agreed,  and  in  blind  Compliance 
with  the  Opinion  of  the  Court  in  Matter  of 
haw ; the  Jury  were  all  fined  and  imprifon- 
ed ; except  two  of  them  who  difeovered  to 
the  Court  the  Manner  of  their  Agreement. 

The 
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The  Time  is  fortunately  long  fince  part,  when 
Juries  could  be  fined,  at  the  Difcretion  of  the 
Court,  for  their  Verdidls ; but  how  can  it  be 
faid,  by  thofe  who  pay  fuch  high  Refpedl  to 
the  Decifions  of  Courts  of  Law,  that  the 
Dufy  of  a Jury  is  to  do  that^  which,  when  a 
Jury  did  do^  the  Court  of  King*s  Bench  ac- 
tually Jined  them  for  doing  ? For,  in  the  Cafe 
that  I have  laft  mentioned,  in  which  the 
Jury  were  fined,  there  was  no  Queftion  about 
the  Fa5ly  but  only  about  Matter  of  Law. 

The  Law  of  England  unqueftionably  is, 
that  Juries  have  not  only  the  Lower ^ but  alfo 
the  Right y to  decide  according  to  their  Gon- 
fciences.  It  is,  moreover,  the  Duty  of  a 
Jury  to  exercife  that  Right ; for,  the  Law  ex- 
pedls,  as  Lord  Chief  Juftice  Vaughan  has 
fully  ftiewn,  that  they  fhould  not  give  a Ge^ 
neral  VerdiBy  in  blind  Compliance  with  the 
Opinion  of  the  Court,  or  Judge,  either  as  to 
Matter  of  Law  or  Fa£t,  without  the  Convic^ 
thn  of  their  own  Minds : for,  if  they  fee! 

themfelves 
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themfelves  unequal  to  decide  upon  the  Point 
of  Law,  the  Law  permits  them  to  find  the 
Fads,  without  deciding  upon  the  Law ; 
namely,  by  finding  a Special  VerdiSl.  And 
it  was  admirably  faid  by  Earl  Camden,  that. 
If  he  were  fummoned  upon  a Jury  to  try 
the  Ifiiie  upon  a Libel,  no  Power  upon 
Earth  fliould  compel  him  to  End  a De- 
fendant  Guilty,  unlefs  he  were  convinced 
in  his  own  Mind,  that  the  Paper  publilhed 
were  really  a Libels  ^ 

There  was  a Time  however,  when  a 
Jury  might  have  brought  in  a Verdid  of 
Guilty  f without  confidering  whether  the 
Paper  were,  or  were  not  a Libel ; namely, 
during  the  Continuance  of  that  fcandalous 
Ad  of  Parliament  of  the  13th  and  14th  of 
King  Charles  the  Second  Chap.  33,  for  regu- 
lating the  Prefs. 

By  that  Ad  is  was  enaded,  that  no  pri- 
vate Perfon  or  Perfons,  lhall  print,  or  caufe 
to  be  printed,  any  Book  or  Pamphlet  what- 

foever. 
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foever,  unlefs  the  fame  be  firjl  lawfully 
licenfedy  and  authorized  to  be  printed,  by  cer- 
tain Perfons  appointed  by  the  Adi  to  licenfc 
the^  fame. 

Law  Books  were  to  be  licenfed  by  the 
Lord  Chancellor,  or  by  one  of  the  Chief 
Juftices,  or  by  the  Chief  Baron. 

Books  of  Hiftory,  or  Books  concerning 
State  Affairs,  were  to  be  licenfed  by  one  of 
the  Principal  Secretaries  of  State. 

Books  concerning  Heraldry  were  to  be  li- 
cenfed by  the  Earl-Marfhal. 

And  all  other  Books,  that  is  to  fay,  all 
Novels,  Romances,  and  Fairy  Tales^  and  all 
Books  about  Philofophy,  Mathematicks, 
Phyfic,  Divinity,  or  Love,  were  to  be  licen- 
fed by  the  Lord  Archbifhop  of  Canterbury, 
or  by  the  Lord  Bifhop  of  London  for  the  time 
being : the  Framers  of  this  curious  Adi  of 
Parliament,  no  doubt,  fuppofing,  that  thofe 
Right  Reverend  Prelates  were,  of  all  the 

K Men 
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Men  in  the  Kingdom,  the  moft  converfant 
with  all  thofe  Subjefts. 

That  Aft  commenced  in  June  1662,  and 
palTed  only  for  two  Years.  It  was  continued 
by  an  Aft  of  the  1 6th  of  Charles  the  Second, 
and  by  another  Adt  of  the  17th  Year  of  the 
• fame  difgraceful  Reign ; and  in  a few  Months 
afterwards  it  expired.  So  that  the  Law 
now  is  what  it  would  have  been,  in  cafe 
that  infamous  Adi  of  Parliament  had  never 
paffed. 

I fufpedl  that  much  of  the  miferable  Confu-- 
fion  of  Ideas,  that  has  exifled  upon  this  Sub- 
jedl  of  Libelsy  has  arifen  from  that  Adi  of 
Parliament  having,  for  a Time,  totally  al- 
tered the  Law  upon  the  Subjedl. 

It  is  no  Doubt  the  Duty  of  a Jury,  in  all 
Cafes,  to  give  a clear,  diftindl,  and  tinambu 
guous  Verdidl.  But,  fuch  a Verdidl,  for  in- 
ftance,  as  Guilty  of  publijloing  onlyf  is  an 
'■abfurd  Verdidl.  It  fliould  be  confidered  as 
a mere  Nullity^  and  as  No  Verdin.  Such  a 

Finding 
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Finding  does  not  fulfil  the  Engagement  which 
the  Jury  enter  into,  when  they  take  their 
Oath ; the  Form  of  .which  Oath  *f* ; in  a 
Criminal  Cafe,  is  as  follows:  videlicet; 
‘‘  Tou  fliall  well  and  truly  try,  and  true  De^ 

• ‘ liver ance  makey  between  our  Sovereign  Lord 
“ the  King,  and  the  Prifoner  at  the  Bar,.whom 
you  fhall  have  in  Charge,  and  a true  Ver^ 
give  according  \.o  Tour  'Evidence : fo 
“ help  you  God.’’  Neither  is  fuch  an  inu 
ferfedi  Finding  agreeable  to  their  Charge., 
which  directs  them  “ to  enquire  wLether  the 
Defendant  be  Guilty  of  the  Crime  whereof 
he  funds  indidiedy  or  Not  Guilty  A Jury 
ought  therefore,  to  be  convinced  that  the 
.Defendant  is  guilty  of  the  ‘‘  Crhne  whereof 
he  funds  indidledf  before  they  pronounc# 
him  Guilty  under  any  Words  of  Qualifica-^ 


J The  Form  of  this  Oath,  as  here  given,  is 
4:aken  from  Burn’s  Juflice,  Vql.  IV,_  p.  189. 
15th  Edit.  Article  ‘‘  SefTions.” 
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tion  : for,  there  is  no  Guilt  at  all  in  publifh- 
ing  an  innocent  Paper. 

In  the  Cafe  of  the  King  againjl  Simonsy 
(upon  a Rule  to  fhew  Caufe  why  a New 
Trial  fhould  not  be  had)  it  was  laid  down 
by  Mr.  Juftice  Denifony  as  reported  by 
Sayer  -f*,  that  If  the  Verdid:  had  been 
taken  as  the  Jurors  intended  to  give  it, 
namely,  Guilty  of  the  FaSl,  but  without 
any  evil  Intention  f it  would  have  been  an 
*Mncomplete  Verdidl;  and  confequently 
‘‘  "Judgment  could  have  been  given  upon 
‘‘  it."" 

And  Lord  Coke,  in  his  Inflitutes-fJ*,  fays, 
that  A Verdicft  finding  Matter  uncertainly 
ox  amhiguoufy  is  infufficient,  and  no  Judg^ 
ment  fhall  be  given  thereupon.'* 

If  a Jury  therefore  be  convinced,  that 
a Defendant  has  only  publijhedy  and  be  not 
convinced  that  the  Thing  publifhed  is  of  the 


J Page  36.  ft  Firft  Inftitutes,  p.  227. 
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criminal  Nature  and  Defcription  fet  forth  in 
the  Indidlment  or  Information;  the  Jury 
ought  neither  to  bring  in  their  Verdid; 
Guilty  of  publifingf  nor  “ Guilty  of  pub^ 
liflng  only  f but  it  is  their  Duty  to  bring 
in  an  unambiguous  and  dired:  Verdid  of 
Not  Guilty d' 

It  is  alfo  the  Duty  of  a Jury,  to  find  a 
neral  and  not  a Special  Verdin,  if  they  feel 
themfelves  competent  to  decide  the  Law 
upon  the  Cafe.  Their  finding  a Special  Ver- 
dibl;  unlefs  they  feel  themfelves  unequal  to 
determine  upon  the  Points  of  Law,  is  Jhrink- 
ing  from  that  Duty  which,  by  their  Oath, 
they  undertake  to  perform. 

The  'furies,  in  the  Cafes  of  the  King 
againfl:  Lilburne ; — of  the  King  againfl:  Penn 
and  Meade  (where  Bujhell  was  upon  the 
Jury);— of  the  King  againfl:  Stockdale  who  was 
profecuted  for  a Libel ; — of  the  King  againfl: 
Owen ; and  in  many  other  Cafes,  have  done 
themfelves  everlafting  Honour,  by  taking 

upon 


upon  themfelves  to  decide  Law  as  well  as 
FaB,  according  to  the  true  Spirit  of  our  free 
Conftitution.  Owen  w^as  a Bookfeller,  and 
was  profecuted  by  Information  in  the  Year 
1752,  by  the  then  Attorney  General,  for  a 
Libel:  the  Diredtion  of  l>ord  Chief  Juftice 
Lee  to  the  Jury,  does  not  appear  at  full 
Length  in  the  State  Trials.  However,  it  ap- 
pears, that  the  Chief  Judice  declared  it 
“ as  his  Opinion  that  the  ^ury  ought  to  find 
the  Defendant  Guiltyd^  The  Jury  brought 
in  their  Verdidl  Not  Guilty,  And  it  appears 
by  the  State  Trials  that  after  the  Verdidt  of 
Not  Guilty  was  given,  the  Jury  went  away; 

but,  at  the  Defire  of  the  Attorney  General, 
“ they  were  called  into  Court  again,  and 
alked  this  leading  Queftion,  viz.  Gentle- 
men  of  the  Jury^  do  you  think  the  Evidence 
laid  before  you,  of  0%vens  PUBLISHING 


J Vol,  X,  p.  208  of  the  Appendix; 
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the  Book  by  felling  it^  is  not  fufficient  to  con-- 
“ vine  e you  ^ that  the  /did  Owen  DID  fell  this 
Bookr^ 

“ Upon  which  the  Foreman,  without  an- 
fwering  the  Queftion,  faid,  Not  Guilty^ 
Not  Guilty : and  feveral  of  the  Jury  faid, 
T^hat  is  our  Verdidi,  my  Lord,  and  we  abide 
‘ ‘ by  it.  Upon  v/hich  the  Court  broke  up, 
and  there  was  a prodigious  Shout  in  the 
- Hall/’ 

The  Btate  Tdrials  have  fometimes  been 
pleafantly  termed  ‘ ‘ Bibels  upon  the  "Judges 
A curious  Argument  has  been  ufed  to 
prove  that  Juries  are  to  try  Fadls  onlyy  vi- 
delicet,  that  Verdidl  comes  from  veridicere^ 
'which  means,  it  is  faid,  to  find  Fadlsd^ 
therefore,  it  is  logically  concluded,  that  Juries 
are  only  to  try  Fadls;  as  if,  indeed,  the  Rights 
'of  the  People  were  to  reft  upon  Latin  Ety^- 
mologies  f whereas,  veridicere  does  not  fignify 
“ to  find  Fadls  f but  to  fpeak  the  T^ruthd* 
3 Con- 
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Confcquently,  Verdict  fignifies  to  /peak  the 
^ruth  refpcdiing  the  Matter  in  IJfue.  But  the 
Matter  in  Ijjue  is  not  whether  the  jidi  were, 
or  were  not,  committed  ; but  whether  the 
Defendant  be  Guilty^  or  Not  Guilty.  That 
is  the  Thing  in  IJJ'ue.  The  Perfons,  there- 
fore, who  argue  in  this  Manner,  are  miftaken 
in  Fa5t^  as  well  as  in  Law. 

It  has  been  faid  by  the  Enemies  of  Mr. 
Fox’s  Libel  Bill,  that  As  the  Law  is  the 
Rule  of  all  Men’s  Adiions,  it  fhould  there- 
fore  be  decided  by  the  "Judges  \ otherwife, 
“ there  will  be  one  Law  for  Cumberlandy  and 
another  for  Cornwall^*  It  is  rather  Angu- 
lar, that  thefe  two  Counties  fhould,  as  it  were 
by  mere  Accident,  have  been  named ; as  they 
lead  us  to  draw  a diredl  oppofite  Conclufion. 

At  the  Carlijle  Allizes,  fome  years  ago,  the 
Judge  (wdio  was  either  Mr.  Juflice  AJhurJly 
or  Mr.  Jufticc  Wilks')  afked  a Witnefs  what 
was  the  Meaning  of  a Word  that  the  Witnefs 

had 
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had  made  Ufe  of,  and  which  the  Judge  faid 
that  he  did  not  underftand.  The  Anfwer  the 
Judge  received  was  a loud  Biirjl  of  Laughter 
from  all  the  People  in  the  Court-Houfcj 
and  yet  the  Judge  had  faid  nothing  that 
was  ridiculous,  for  he  only  alked  the  Expla- 
nation of  a Word  ufed  in  Cumberland^  but 
which  was  not  ufed  in  many  other  Parts  of 
England.  The  People  of  Cumberland,  how- 
ever, who  all  underftood  this  Word  perfedlly, 
thought  this  fo  extraordinary  a Queftion,  that 
they  immediately  burft  out  a-laughing  in 
the  Judge’s  Face. 

It  fo  happens,  that  this  very  Word  is  ufed 
by  the  People  in  the  County  of  Corni^vall,  in 
a Senfe  totally  different. 

Now,  let  us  fuppofe  a Paper  to  be  pub- 
Hfhed  in  Cornwall  with  this  Word  in  it  j and 
another  Paper,  Word  for  Word  the  fame^  to 
be  publifhed  by  another  Perfon  in  the  Coun- 
ty qf  Cumberland y fome  time  after. 

L 
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If  by  Law,  the  Jury  were  bound \ to  find 
a Defendant  Guilty^  upon  the  mere  Proof  of 
the  Publication  of  the  Paper  charged  to  be  a 
Libel,  and  to  leave  to  the  Court  to  decide 
upon  the  Criminality  or  Innocence  of  the 
Defendant  (according  to  this  Idea  of  Uni^ 
formity),  this  is  what  would  happen,  if  there 
were  no  Innuendoes  in  the  Indidtment  or  In- 


t At  the  Trial  of  the  Dean  of  St.  Afaph,  at 
the  Shrevvfbury  Affizes,  in  Augufb  1784,  Mr, 
Juftice  Buller,  in  his  Diredlions.  to  ithe  Jury, 
faid,  The  Matter  appears  upon  the  Record^ 
and  as  fuch  it  is  not  for  me,  a fingle  Judge, 
fitting  here  at  Nifi  Rrhs^  to  fay,  whether 
it  is, oris  not,  a Ltbeld'  And  again,  ‘‘  There 
is  no  Contradidiion  as  to  the  Publuatieny  and 
if  you  are  fatisfied  of  this  in  Point  of  FaPt^ 
it  is  my  Duty  to  tell  you,  that  in  Point  of  Law 
you  are  b''»und  to  find  the  Defendant  Gudtyd* 

See  the  Trial,  as  taken  in  Short  Hand  by 
William  Blanchard,  p.  26,  27,  and  28. 

formation : 
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formation : the  Man  who  piibliflied  f rjl  ^ 
namely,  he  who  publifhed  the  Paper  in 
Cornwall^  might  in  reality  be  guilty  of  a 
grofs  Libel ; and  being  guilty^  would  be  pu- 
nifhed  as  fuch,  and  the  Judgment  recorded. 
Whereas,  the  other  Man,  who  publiflied  a 
fimilar  Paper  afterwards  in  Cumberland^  with 
this  very  fame  JVord  in  it,  might  be  perfedlly 
innocent',  inafmuch,  as  this  fame  JVord  has 
‘ in  Cumberland^  a totally  diferent  Meaning. 
Yet  the  Judges,  finding  the  former  Judg- 
ment upon  Record,  would  confider  them- 
felves  bound  to  follow  the  Precedent  before 
them.  Confequently,  the  latter  Defendant 
(though  in  fad:  innocent)  would  be  found 
Guilty!  So  much,  for  this  Syftem  of  Uni-^ 
formity. 

Whereas,  if  thefe  two  Perfons,  who  pub- 
liflied  thefe  Papers,  in  thofe  tw^o  Counties 
refpe<flively,  wxre  to  be  tried,  as  I contend 
that  by  the  Law  of  England  they  muft  be 
L % tried. 
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tried,  that  is  to  fay,  by  Juries  in  thofe  re- 
fpcclive  Counties ; the  guilty  Man,  name- 
ly, he  who  had  publiflied  a Libel  in  Corn^ 
umlh  \vould,  by  a Cornifli  Jury,  be  found 
guilty  j and  the  innoeent  Man,  namely,  he 
who  had  publhhed  the  fame  Paper  in  Cum^ 
berlandy  but  who  liad  not  publifhed  a Libel, 
would,  by  a Cumberland  Jury,  be  (as  in  juf- 
tice  he  ought  to  be)  acquitted.  For,  thofe 
two  Juries  w^ouW  interpret  thofe  Papers,  in 
thofe  different  Counties,  according  to  their 
true  Senfe  and  Meaning '\\sx  each  refpec- 
tively. 


I In  the  Cafe  of  the  King  cgainjl  Horne^  on  a 
Motion  in  Arr eft  of  Judgment^  Lord  Mansfield  faid^ 
It  is  the  Duty  of  the  Jury  to  conftrue  plain 
Words,  and  clear  Allufions  to  Matters  of  uni- 
verfal  Notoriety,,  according  to-  their  obvious 
Meanings  and  as  every  Body  elfe  who  reads* 
**  muff  underffand  them/’  See  Cooper’s  Re- 
ports, p.  680. 

The 
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The  Judges,  in  anfwer  to  the  fifth  Quef- 
tion  put  to  them  by  the  Houfe  of  Lords,  fay^ 
The  Senfe  of  a threatening  Letter,  or  oj 
**  any  other  Words  reduced  to  Writingy  is  no-^^ 
thing  more  than  the  Meaning  which  the 
**  Words  do,  according  to  the  common  Accep- 
tation  of  Words,  import,  and  which  every 
“ Reader  will  put  upon  them.  Judges  are/ 
“ in  this  Refped:,  but  Readers^' 

And  again,  “ Judges  have  no  Means  of 
knowing  Matters  of  Fad:  dehors  ' (that  is, 
out  of)  “ the  Paper,  but  by  the  ConfeJJion 
“ of  the  Party i or  the  Finding  of  the  Jury  : 
‘‘  But  they  can  colled:  the  intrinfic  Senfe 
and  Meaning  of  a Paper,  in  the  fame 
Manner  as  other  Readers  do ; and  they 
can  refort  to  Grammars  and  Glojfariesy  if 
they  want  fuch  Affiftance.^’ 

I highly  approve  of  thefe  very  pointed 
Words  of  the  Judges  ; for,  it  is  perfedly 
true,  that  as  to  difcovering  the  Senfe  of  any 

4 Words 
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Words  reduced  to  Writing,  Judges  are 
hilt  Readers y Confequently,  the  Jury 

can  read  the  Words,  and  can  underftand  the 
Senje  as  well  as  they  can ; and  perhaps  fre- 
quently much  better^  as  in  the  Cafe  of  the  two 
Counties  I have  juft  inftanced.  In  fuch  Cafes, 
‘‘  Grammars  and  GlaJJaries^'  would  be  ufelefs. 

When  a Libel  is  obfcurely  written,  there 
are  often  Innuendoes  infert^d  in  the  Indict- 
ment or  Information  ; as,  for  inftance,  in  the 
Cafe  of  the  King  againjl  Stockdale,  “ Mr, 
Hajiings^^  was  mentioned  in  Mr.  Stock- 
dale’s  Publication.  Now,  in  order  to  ftiew 
nvho  was  meant,  it  was  in  the  Information, 
explained,  by  faying,  “ Mr.  llajlings  (mean- 
**  ing  thereby  Warren  Hajlings  Efq.  late  Go- 
“ vernor  General  of  Bengal).''  An  Innuendo 
therefore  is,  in  fact,  nothing  more  than  an 
Averment  of  the  Meaning  of  any  particular 
Expreffion.  Now,  it  is  admittedy  that  it  is 
invariably  left  to  the  Jury  to  decide,  whether 

the 


the  Senfe'\  affixed  to  the  different  Paffages, 
by  the  hmuendoesy  be,  or  be  not,  fairly  affix- 
ed 


t See  the  Diredlion  given  to  the  Jury  by  Lord 
Chief  Juftice  Kenyon^  in  the  Cafe  of  the  King  againft 
Stockdalei  and  alfo  the  Diredlion  of  Mr.  Juftice 
BuUeTy  in  the  Cafe  of  the  King  againft  the  Bean  of 
St.  Jfaph. 

It  is  true,  that  the  Judges,  in  their  Anfwer 
to  the  fifth  Queftion  put  to  them  by  the  Houfe 
of  Lords,  refpedling  the  Cafe  of  a tlireatening 
Letter,  fay;  If  they’*  fthe  Judges)  ‘‘  could 
refort  to  a Jury  to  interpret  for  them  in  the 
fird  Inftance,  who  fhall  interpret  the  Interp  'eta^ 
tioHy  which,  like  the  threatening  Letter,  will 
‘‘be  hut  Words  upon  a Paper?”  But,  thefe 
Words  of  the  Judges  ohvioufty  cannot  apply  to 
the  cafe  of  a General  Ve>di^  ; inafmuch  as  in  that 
Cafe,  the  Words  Quilted'  or  NotGuiltyd*  want 
no  Interpretation.  Whereas,  in  the  Cafe  of  a Spe- 
cial Verdict y the  Jury,  when  they  find  the  FaUSy 
mud  find  whether  the  Settfe  of  the  Paper  be 

the 
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cd  to  them.  So  that,  in  Cafes  of  great  Difi^ 
culty,  the  Judges  leave  to  the  Jury  the  find* 
ing  of  the  Senfe ; but,  where  there  are  no  In^ 
nuendoesy  and  confequently  no  DiJicultjy  Ju* 
ries  are  deemed,  by  thofe  who  would  reftridl 
their  Rights,  to  be  totally  incompetent  to  de- 
cide, whether  the  Publication  be,  or  be  not, 
a Libel ! Every  One  muft  be  ftruck  with  the 
palpable  Abfurdity  of  this  Doctrine. 


the  fame  as  that  put  upon  it  by  the  Innuendoes  \ 
which  Interpretation  (it  is  true)  is  hut  Words 
upon  a Paper.*’  It  is  therefore  probable y that; 
the  Judges  meant  to  point  out  a new  Ob^ 
jeHion  to  a Jury  finding  a Special  Verdin y in  the 
Cafe  of  a threatening  Letter,  in  the  Cafe  of  a 
JJhely  or  in  any  other  fimilar  Cafe,  if  the  Jury 
feel  themfelves  competent  to  decide  the  Law; 
inafmuch  as  (according  to  the  above-mentioned 
Notion)  a Special  Verdift,  when  there  are  Innu-- 
tndoiSy  requires  an  Interpretation  of  the  Inter ^ 
pretatioHy  which  a General  Verdidl  obvioufly  does 


not. 
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. In  confidering  this  important  Queftion,  it  is 
proper  to  recoiled:  what  Sort  of  Judges  we 
have  had  in  this  Country,  in  former  Times. 

In  the  unfortunate  Reign  of  King  Charles 
the  Firft,  the  Judges  were  aiked  by  the  King, 
whether  he  could,  by  Law,  levy  Ship-Money 
^vithout  Confent  of  Parliament,  in  Cafes  of 
NeceJJity.  To  which  the  Judges  anfwered, 
that  in  Cafes  of  NeceJJity  he  could  ; and  they 
very  complaifantly  added,  “ And  of  that 
Necefjity  your  Majejly  is  the  foie  fudge  I* 

In  the  Reign  of  King  Charles  II.  Scroggs^ 
that  infamous  Chief  Juftice  of  the  King's 
Bench,  and  all  the  other  Judges,  declared  un- 
der their  Hands,  “ That  to prmt  or puhlifb  any 
News  hooky  or  Pamphlets  of  News  whatfoever^ 
**  is  illegal 'y  that  it  is  a manifeft  Intent  to  the 
“ Breach  of  the  Peace,  and  they  may  be  pro- 
ceeded  againfl  by  Law  iQX2a\illegalThing'\ P 

t See  Chief  Juftice  Scrogg^^%  Diredion  to  the 
Jury,  at  the  Trial  of  Henry  Carr  for  a Libel ; in 
M ^ th 
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At  the  Trial  of  the  Seven  Bifhops,  iri  (he 
Reign  of  King  James  the  Second,  that 
Wretch  Mr.  Juftice  Ally  bone  afferted,  that  the 
Law  refpedliilg  Libels  was  as  follows : “ I 
think”  (fays  he)  “ in  the  jirjl  Place,  that 
no  Man  can  take  upon  him  to  write  againft 
the  adual  Exercife  of  the  Government, 
“ U7ilefs  he  have  Leave  from  the  Government^ 
but  he  makes  a Libel,  be  what  he  writes 
“ true  or  filfe  ; for,  if  once  we  come  to  im* 
peach  the  Government  by  way  of  Argii-^ 
“ ment,  it  is  the  Argument  that  makes  it 
the  Government,  or  not  the  Governments 
fo  that,  I lay  it  down  that  in  the  firji  Place, 
that  the  Government  ought  not  to  be  im- 
peached  by  Argwnent,  nor  the  Exercife  of 

-j4 — 

the  State  Trials,  Vol.  II L That  Trial  was  in 
the  Year  1680,  and  was  therefore,  feveral  Years 
after  the  unconftitutional  Adi  of  Parliament  for 
regulating  the  Prefs  had  expired^ 
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the  Government  ftiaken  by  Argument ; be- 
**  caufe  I can  manage  a Propofition  in  itfelf 
doubtful,  with  a better  Pen  than  another 
**  Man  : this,  fay  I,  is  a LibeU  Then  I lay 
down  this  for  my  next  Pofition,  that  no 
private  Man  can  take  upon  him  to  write 
concerning  the  Government  at  a/l'f.** 

In  the  Reign  of  King  James  the  Second, 
the  Judges  were  of  Opinion,  that  the  King 
might  fufpend  and  difpenfe  with  Laws,  by 
virtue  of  his  Regal  Authority  ; that  Money 
might  be  levied  for  the  Ufe  of  the  Crown, 
without  Grant  of  Parliament ; that  Subjects 
might  be  profecuted for  petitioning  the  King; 
that  a Standing  Army  might  be  kept  up  in 
Time  of  Peace,  without  Confent  of  Parlia- 
ment ; that  it  was  lawful  to  difarm  the  Peo- 
ple ; that  it  was  not  illegal  to  require  excef- 
iive  Bail,  nor  to  impofe  exceffive  Fines,  nor 

my.-'-'" ' ' — 

t State  Trials,  Vol.  IV, 

7,  to 
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to  inflid  cruel  and  unufual  Punijhments  \ and 
(what  would  be  almoft  beyond  Belief,  if 
were  not  recorded  in  the  Bill  of  Rights  *!•), 
that  “ Grants  and  Promifes  of  Fines  and  For’- 
feitures''  might  legally  be  made  before 
any  Conviction  or  Judgment  againfi  the  Per-- 
fonsy  upon  whom  the  fame  were  to  be  levied  P* 
Would  it  not  then  be  intolerable  to  leave  to 
Judges  appointed  by  the  Crown,  to  decide  the 
Fate  of  Perfbns  who  are  accufed  ? 

But  we  are  told  that  there  is  a Remedy^ 
namely,,  a Writ  of  Error y to  the  Houfe  of 
Lords. 

Can  it  be  ferioufly  meant,  to  throw  upon 
that  Houfe  fuch  an  odious  Taik,  as  that  of 
deciding  the  Fate  of  every  unfortunate  Cri- 
minal in  this  Kingdom  ? This  would  extend 
to  all  Cafes  of  Felony,  and  of  High  Treafon. 
And  I have  already  given  an  Inftance,  in 


t Ad  ill  William  and  Mary,  Sef.  2.  Chap.  2, 

which 
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which  a Perfon  may  be  indided  for  High 
Treafon  for  a Publication.  Befides,  how 
could  it  be  poffible  to  bring  fuch  a 
city  of  Trials  to  a Conclufion  in  the  Houfe  of 
Lords,  when  the  Angle  Trial  of  Mr.  Haf- 
tings  ftill  remains  unfiniflied,  after  having 
been  depending  for  fo  many  Tears. 

But  to  this  Remedy  by  Writ  of  Error^ 
there  is  another  infuperable  Objedion.  For, 
according  to  the  Syftem  of  thofe  who  op- 
pofed  Mr.  Fox’s  Bill,  if  there  be  no  Innu^ 
endoesy  and  if  the  FaB  of  Publication  be  either 
admitted  or  proved,  the  Defendant  ought, 
at  all  Events  (fay  they)  to  be  found  Guilty. 
It  is  alfo  maintained,  that  the  Matter  of  La%o 
may  afterwards  be  difcuffed  in  the  Court 
from  which  the  Record  at  Nif  Prius  was 
fent,  in  Courts  of  Error,  and  before  tho 
Houfe  of  Lords  in  the  dernier  Refort  -f*.’* 

I nri  ■ I ■ I ■ II  ■■  ■ ■ * ' ' ~ ' 

t See  the  Anfwer  of  the  Judges  to  the  third 

^ueftion  put  to  them  by  the  Houfe  of  Lords. 

Nov/ 
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Now,  all  this  Time  (perhaps  for  Years), 
the  Defendant  is  to  remain  in  Cujlody 
whilft  the  ^ejlion  of  Z^aw  is  to  be  thus  no^ 
tably-  decided ; although,  in  the  End,  it  may 
turn  out  that  there  is  no  Criminal  Matter 
whatever  in  the  Paper  publiihed  i and  zU 
though  the  Jury  were  f erf  edlly  convinced  of  it, 
at  the  time  of  the  Trial ! 

However  grofs  this  Abfurdity  may  appear, 
there  is  a ftill  more  ftriking  Objection  to 


t If  a Prifoner  be  innocent^  he  ought  to  be 
'quitted  upon  his  Trial ; and  upon  Acquittal,  /w- 
mdiately  dif charged:  for,  by  the  A6l  of  the  14th 
George  III.  Chap.  20,  §.  i,  it  is  “ Enabled,  that 
every  Prifoner  who  now  is,  or  hereafter  fhall 
be,  charged  with  any  Felony  or  other  Crime, 
or  as  an  AccefTary  thereto,  before  any  Court 
holding  criminal  Jurifdi<flion,  who,  on  his  or 
her  Trial,  {hall  be  acquitted^  {hall  be  immediately 
**  Jet  at  large  in  open  Court*’* 


this 
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this  Remedy  by  Writ  of  Error  i for,  if  a 
Defendant  were  to  be  condemned  by  the 
Court,  to  fland  in  the  Pillory  for  a Libel,  and 
were  thereupon  to  bring  his  Writ  of  Error  to 
reverfe  the  Judgment ; he  would  nererthelefs 
(according  to  the  decided  Opinion  of  fome 
of  the  ableft  Lawyers  in  this  Kingdom)  be  to 
ftand  in  the  Pillory ^ before  the  Matter  could 
be  brought  to  a Hearing  upon  his  Writ  of 
Error ; for,  the  Writ  of  Error  is  no  Supers 
fedeaSy  or  Stop^  to  the  Sentence  of  the  Court. 
So  that,  an  injiocent  Man  is  frf  to  fuffer,  and 
afterwards  to  be  found  Not  Guilty!  So  much 
then,  for  this  admirable  Remedy  by  Writ  of 
Error  ! 

But  we  are  told  that  the  Defendant  has 
another,  and  a prior  Remedy,  namely,  by 
demurring  to  the  Indidment,  “ This  is  in- 
cident  to  criminal  Cafes,  as  well  as  civil, 
when  the  Fadl^  as  alledged,  is  allowed  to  be 
“ true,  but  the  Prifoner  joins  Ifllie  upon 

fome 
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feme  Point  oj  Law  in  the  Indidment,  by 
which  he  infifts  that  the  Fad,  as  ftated, 
is  no  Felony,  Treafon,  or  whatever  the 
Crime  is  alledged  to  be.  Thus,  for  In- 
dance,  if  a Man  be  indided  for  felonioujly 
dealing  a Greyhound,  which  it  is  not  Fe- 
**  lony  to  deal:  in  this  Cafe  the  Party  in- 
dided  may  detnur  to  the  Indidment ; de- 
nying  it  to  be  Felony,  though  he  confejfes 
“ the  AB  of  taking  it\A 

A Defendant,  therefore,  in  order  to  be  per- 
mitted to  try  the  Point  of  Law  upon  Lemur^ 
reVy  in  this  Cafe,  mud,  although  he  never 
dole  the.  Grey  hound,  begin  by  confejjing  him^ 
felf  a Thief 

In  like  Manner,  a Man  indided  for  pub- 
lidiing  a Paper  charged  to  be  a Libel,  but 
which  Paper  was  no  Libel,  could  not  try  that 


t Blackdone’s  Commentaries,  Vol.  IV.'  Pages 
333  ^i^d  334.  8th  Edition. 
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Point  of  LaWy  without  firfl:  admitting  the 
FaB  of  Publication,  But  it  might  be,  that 
he  had  good  Reafons  for  not  admitting  that 
he  was  the  Publifher.  He  would  confe- 
quently,  be  deprived  of  trying  the  Point  of 
Law  upon  Demurrer. 

But  it  has  been  faid  by  thofe  who  ought 
to  have  known  better y that  if  a Man  demurs 
to  an  Indidiinent,  and  the  Law  is  thereupon 
adjudged  to  be  againft  him,  final  Judgment. 
will  not  be  given  againft  him ; but  that  he 
may  ftill  be  tried  by  a Jury,  and  that  his 
having  admitted  the  FaSl  upon  Demurrer 
will  not  preclude  the  Jury  from  acquitting 
him,  as  the  Court  will  not  record  the  Con-* 
feflion.  Whereas,  it  is  faid  by  Hawkins, 
in  his  Pleas  of  the  Crown,  -f*  “ That  in  cri- 
minal  Cafes,  not  capital''  (as  for  Inftance, 
in  the  Cafe  of  Libel)  “ if  the  Defendant 
demur  to  an  Indid:ment,  &c.  the  Court 


t Vol.  II.  p.  471.  6th  Edit. 
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“ will  not  give  Judgment  againft  him  to  an- 
fwer  over,  but  final  Judgment/* 

This  then,  is  the  incomparable  Remedy, 
by  Demurrer^  which  wc  are  told  the  De- 
fendant has ! 

The  humane  Spirit  of  the  Law  of  Eng- 
land has'  given  to  every  Defendant,  who  is 
accufed  before  a Grand  Jury,  THREE 
GUARDS  to  prote£t  him  againft  an  unjufi 
Judgment ; independently  of  a De?nurrerj, 
and  of  the  Writ  of  Error, 

Firft,  the  Grand  fury^  who  may  throw 
out  the  Bill. 

Secondly,  the  Petit  Jury  who  may  acquit 
the  Defiendanti  either  when  the  Proof  as  to 
Matter  of  Fa5l  is  infufficient,  or  when  they 
deem  the  Law  to  be  for  the  Defendant. 

Thirdly,  the  Courts  who  may  grant  the 
Defendant  a New  Frial^  or  who  may  arreji 
the  Judgment, 

A New  Lrial  may  be  granted  by  the  Court, 
ill  the  Cafe  of  Convidlion  ; for,  if  the  Court 

think 
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Aink  that  Juftice  has  not  been  done  to  the 
Defendant,  it  is  proper  there  fhould  be  a 
^ury  of  Rev  f on.  But  if  a New  Trial  were 
granted  in  the  Cafe  of  Acquittal^  under  Pre- 
tence that  the  Court  differed  in  Opinion  from 
the  Jury  j this  moft  intolerable  Abfurdity 
might  follow ; videlicet,  that  the  Defendant 
might  be  finally  found  Guilty  (and  in  a ca- 
pital Cafe,  even  lofe  his  Life),  although  no 
lefs  than  Twelve  Men,  namely  the  firjl 
Jury,  had  upon  their  Oaths,  unanimoujly 
pronounced  him  Innocent  \ which  would  be 
contrary  to  the  firfi:  Principles  of  the  Law 
of  England. 

But  if  the  Second  Jury  fhould  alfo  acquit 
the  Defendant,  then,  upon  the  fame  Princi- 
ples, the  Court  might  grant  a thirds  or  even 
a fourth  Trial.  So  that,  at  this  Rate,  as 
Lord  Camden  judicioufly  obferved,  **  A 
Defendant  could  never  be  fnally  acquit^- 
tedr 

Nz 
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Whenever  the  Defendant,’*  fays  Black-* 
ftone*f*,  “appears  in  Perfon,  upon  either 
a capital  or  inferior  Convidlion,  he  may 
“ at  this  Period,  as  well  as  at  his  Arraign- 
“ ment,  offer  any  Exceptions  to  the  In- 
didment,  in  Arrejl  or  Stay  of  judgment ; 
as  for  want  of  fufficient  Certainty^  in  fet- 
“ ting  forth  either  the  Perfon,  the  Time,  the 
“ Place,  or  the  Offence.  And  if  the  Ob- 
jeftions  be  *valid^  the  whole  Proceedings 
fhall  be  fet  afide ; but  the  Party  may  be 
“ indidied  again.^^  So  that  upon  a Motion  in 
Arrejl  of  Judgment ^ the  Court  may  decide  on 
the  "Regularity  of  the  Proceedings^  and  whe^ 
ther  there  appears  h.  CRIME  fet  forth  in  the 
Indidlment  or  Information,  and  whether  the 
fame  be  Jufjciently  charged.  For,  if  there 
be  NO  CRIME  fufficiently  charged  in  the 
Record,  the  Defendant  ought  not  to  have 


t Blackflone’s  Commentaries,  Vol.  IV.  Chap. 
29th.  p.  375  •,  8th  Edit. 
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Judgment  pronounced  againfl  him  thereupon* 
It  is  therefore  highly  proper  that  the  Court 
Ihould  have  this  Rights  as  it  is  for  the 
vantage  of  the  Defendant. 

A Defendant  is  by  Law  entitled  to  a//  the 
fever al  Securities  above  mentioned,  and  muft 
therefore  be  deprived  of  none  of  them. 
Whereas,  in  all  Cafes  where  the  Criminality 
or  Innocence  of  a Defendant  may  happen  to 
turn  upon  Matter  of  Law ; thofe  Perfons 
who  hold  that  the  Fate  of  the  Defendant, 
muft  depend  upon  the  Deci/ion  of  the  Courts 
would,  in  Fad:,  deprive  him  of  One  of  his 
‘three  GUARDS,  and  that  his  BEST ; 
namely,  his  Right  of  being  tried  by  his 
■Peers^  which  is  the  Glory  of  the  Englifli 
•Law ; of  that  “ mof  tranfeendent  Privilege^ 
(as  Blackftone  admirably  terms  it)  which 
any  Subjed  can  enjoy,  or  wifti  for,  that 


I Blackftone’s  Commentaries,  Vol.  III.  Chap* 
Kxiii.  p.  379.  ?th  Edit. 
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he  cannot  be  affedled  either  In  his  Proper- 
ty,  his  Liberty,  or  his  Perfon,  but  by  the 
unanimous  Confent  of  twelve  of  his  Neigh- 
hours  and  Equals.  A Conftitution,  that 
I may  venture’*  (fays  he)  “ to  affirm,  has, 
under  Providence,  fecured  the  juft  Liber- 
ties  of  this  Nation  for  a long  Succeflion  of 
Ages/* 

But,  it  may  be  faid,  that  a Defendant  has 
no/  thofe  three  Guards,  in  every  Cafe  j for,  that 
when  he  is  profecuted  by  Information^  there 
is  no  Grand  fury  ; to  which  I anfwer,  that 
for  that  very  Reafon,  it  is  the  more  eflen- 
tial  to  uphold  the  Authority  of  the  Jury  that 
remains. 

We  ftiould  alfo  remember,  that  it  is  not 
ncceffary  for  the  fudges  in  a Court  of  Law 
to  be  unanimous  \ but  that  a fury  muft.  'This 
is,  perhaps,  one  of  the  moft  excellent  Parts 
of  that  admirable  Inftitution.  A great  Law- 
yer, whom  I can  never  think  of  without  Ve- 
neration, nor  mention  without  Refped:,  the 

late 


( 95  ) 

late  Lard  AJhburton^  'made  an  Obfervation 
upon  the  Law  requiring  Unanimity  in  Juries, 
which  was  the  Refult  of  great  Wifdom,  Ex- 
perience, and  Attention.  He  faid,  that  he 
had  frequently  obferved  from  the  Counte- 
nances of  a Jury,  that  the  major  Part  of 
them  were  carried  away  by  a fudden  Impulfe, 
as  it  were,  from  fomething  that  was  faid  by 
the  Witneffes  or  Counfel ; and  that  fome^ 
times  that  Impreffion  was  a wrong  One. 
But,  that  he  had  obferved  one  or  more  fenfi- 
ble  Men  upon  the  Jury  (as  it  wa.s  likely 
there  fhould  be  out  of  fuch  a Number)  who 
wxre  not  carried  away  by  fuch  wrong  Im- 
preffion ; and  that  afterwards  a right  Vcr- 
di(5l  was  brought  in  : which  proved,  that,  as 
the  Majority  of  the  Jury  could  not  bring  in  a 
Verdidl  without  the  Concurrence  of  the  reft, 
the  more  fejifihk  Men  had  by  Argument 
brought  over  the  others  to  their  Opinion, 
^hisy  therefore,  was  the  good  that  re- 

fulted 
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fultcd  from  the  Unanimity  which  the  Law 
requires. 

This  Obfervation  is  of  the  more  value,  as 
it  came  from  a Man  of  the  firft  Eminence  in 
his  Profeffion,  of  uncommon  Acutenefs, 
Depth  of  Thought,  and  Knowledge  of  Man- 
kind. 

, Lord  Hale,  in  his  admirable  Book  of  the 
Hijicry  of  the  Common  Lawf,  fpeaking  of 
the  fundry  Advantages  of  the  Tria/  by  fury 
which  he  fets  forth  in  detail,  fays,  ‘‘  It  has 
‘‘  the  iinaninioiis  Suffrage  and  Opinion  of 
Twelve  Men,  which  carries  in  itfelf  a 
**  much  greater  Weight  and  Preponderation 
to  difcover  the  Uruth  of  a Fad:,  than  any 
“ other  Trial  whatfoever.^* 

Thofe  who  contend,  that  the  Province 
of  the  fury  is  ONLY  to  try  FACTS, are 
neverthelefs  obliged  to  admit,  that  a Jury 
may  give  a General  Verdibi  of  Guilty,  or 


f Page  260.  3d  Edit. 
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Not  Guilty,  upon  the  whole  Matter  put  in 
IlTue,  “ if  they  pleafe  to  do  it,’’ — If  it  be 
meant  thereby,  that  the  Jury  may  do  it  legal- 
ly ; that  is  laying,  in  other  V/ords,  that  the 
Jury  have  the  Right  to  do  fo.  But,  if  it  be 
meant  that  they  cannot  do  it  without  adling 
illegally ; then,  why  are  they  never  punillied 
for  lo  adling  ? It  is  becaufe,  by  Law,  they 
cannot  be  punifhed  for  fo  doing.  The  Court 
cannot  punifli  them,  neither  by  Fine,  nor 
Imprifonment : Bufhell’s  Cafe  has  completely 
fettled  that  Point ; and  it  has  now  been  at 
reft  for  above  an  Hundred  Years.  They 
cannot  be  punilhed  by  Attaint  for  acquitting 
a Defendant  contrary  to  the  Diredliqns  of  the 
Court  or  Judge.  For,  Lord  Chief  Juftice 
Vaughan^  and  the  Earl  of  Mansfield^  have 
both  declared,  that  an  Attaint  for  the  King\% 
contrary  to  Law.- 

There  have  been  numerous  Inftances  of 
Juries  acquitting  Defendants,  diredUy  contra^ 
ry  to  the  Opinion  and  Diredlions  of  the 
O Court, 
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Court,  or  Judge.  Yet,  no  Court  can  touch 
a Hair  of  the  Head  of  any  one  of  them. 

But  perhaps  we  may  be  told,  that,  al- 
though the  Jury  would  adl  illegally^  by  ac- 
quitting a Defendant  contrary  to  the  Direc- 
tions of  the  Judge,  yet  that,  by  Law,  he  can-- 
not  punlJJj  them.  Surely,  no  Man  will  fo 
libel  the  Law  of  England,  as  to  tell  us,  that 
1 Jury  has  a legal  Right  to  do  wrongs  a legal 
Right  to  adl  illegally^  and  to  ufurp  the  law- 
ful Authority  of  Judges  with  impunity.  The 
Common  haw  of  England  is  not  a Law  of 
Folly  j but  a Law  of  Wifdom.  It  has  been  fo 
confidered  by  Lord  Coke^  Lord  Hale^  and  by 
the  ableft  Men  in  all  Ages.  Now,  it  is  a 
well-known  Maxim  oi  the  Law  of  England, 
that  there  is  “ No  Wrong  without  a Re- 
inedy:^'  and  confequently,  that  there  can 
be  no  TJfurpation  without  Punijhment.  There- 
fore,  as  there  is  no  legal  Punifhment  for  a 
Jury  in  the  Cafe  that  I have  juft  mentioned, 
it  is  a Proof  that  there  is  no  Ufurpation, 

when 
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when  a Jury  take  upon  themfelves  to  de« 
cide  upon  Matter  of  Lawj  as  well  as  upon 
Matter  of  FaB. 

There  is  one  Authority  againft  the  Prin* 
ciple  of  leaving  to  Juries  the  Decifioh  of 
Matter  of.  Law  upon  the  General  IlTue,  or 
Plea  of  Not  Guilty^  which  has  not  been 
quoted  by  any  of  the  Oppofers  of  Mr.  Fox's 
Bill;  I mean  no  lefs  a Man  than  a Chief  Juf 
tice  of  the  King's  Bench,  my  Lord  Chief  Juf- 
tice  Jefferies.  For,  upon  the  Trial  of 
gernon  Sidney,  who  was  tried  for  High  Trea- 
fon,  for  a fuppofed  Confpiracy  againft  the 
Life  of  the  King,  and  for  other  A(fts  of 
Treafon  ; Colonel  Sidney  faid,  They  have 
proved  a Paper  in  my  Study  of  Caligula 
and  Nero  I this  is  compafling  the  Death 
of  the  King  is  it  ?*’  Lord  Chief  Juft  ice 
Jefferies  then  faid,  Hhat  I ftiall  tell  the 
Foint  in  Law,  you  are  to  take 
from  the  Court,  Gentlemen.  Whether 

O 2 there 
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there  be  Fa^  fufficient,  that  is  your  Duty 
“ to  confider  *f*.” 

And  in  the  Cafe  of  the  King  agatnjl  Sir 
Sa?nuel  Barnardijion  ‘f-'f-,  this  fame  Judge  Jef^ 
■feries  faid  to  the  Jury,  The  Proof  of  the 
P Thing  itfelf  proves  the  evil  Mind  it  was 
done  with*  If  then,  Gentlemen,  you  be- 
lieve  that  the  Defendant  Sir  Samuel  Bar- 
nardifton,  did  write  and  publifo  thefe 

Letters, 

t See  State  Trials,  Vol.  hi.  P.  805,  3d  Edit. 
In  the  firft  Year  of  William  and  Mary,  an 
A6l  of  Parliament  palled  for  annulling  and  making 
void  the  Attainder  of  Algernon  Sidney,  on  account 
of  the  Judge" s Mifdirediion  to  the  Jury.  Algernon 
Sidney  was  therefore,  deprived  of  his  Life 

by  that  abominable  Judge. 

ft  State  Trials,  Vol.  iii.  p.  940,  3d  Edit, 
ft  J Let  the  Reader  compare  this  Diredion  of 
Judge  Jefferies  with  the  Principle  of  Mr.  Fox’s 

Libel  Bill^  which  is,  that  on  every  Trial  for  tlie 

/ 

making  or  publifliing  any  Libel,  the  Jury  may 
give  a General  Verdibf  of  Guilty  or  Not  Guilty 

upon 
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Letters,  that  is  Proof  enough  of  the  Words 
malicioujlyy  feditioujly  and  fadtioiijlyy  laid  in 
the  Information  *1*/* 

upon  the  whole  Matter  in  IlTue  ,*  and  fhall  not  be 
required  or  dire5ledy  by  the  Court  or  Judge,  to 
find  the  Defendant  Guilty^  merely  on  the  Proof  of 
the  Publication^  and  of  the  Senfe  afcribed  to  the 
fame  in  the  Indidlment  or  Information. 

The  Reader  will  do  well  alfo  carefully  to  com- 
pare that  declaratory  Bill  [now  an  Ad;  of  Parlia- 
ment), with  Lord  Chief  Juftice  memor- 

able Diredion  to  the  Jury,  in  the  Cafe  of  the  King 
againjl  Stockdaky  as  taken  in  Short  Hand  by  Jofeph 
Gurney,  and  printed  for  Stockdale ; pages  112 
and  following. 

t Lord  Chief  Juftice  Jefferies y that  paffionate^ 
and  execrable  Judge,  clofed  that  flagitious  Direc- 
tion to  the  Jury,  in  the  following  extraordinary 
Words ; viz.  “ Thefe  Men  that  carry  Sheep’s 
Cloathing,  pretend  Zeal  and  Religion ; but, 
“ their  Infdes  are  Wolves.  They  are  Traitors  in 
their  Mindsy  whatfoever  are  their  outfide  Pre- 
tences.**  State  Trialsy  Vol.  iii.  p.  943,  3d 
Edition, 
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There  never  was  a more  infamous  Princi- 
ple, than  that  here  laid  down  by  Judge  Jef* 
f cries ; namely,  that  “ Tihe  Proof  of  the  Thing 
itfelf  proves  the  evil  Mind  it  was  done 
with.’'  A Principle  worthy  of  the  Man. 
Apply  it,  for  Inftance,  to  the  Cafe  of  Homi^ 
cide.  Docs  the  Proof  of  the  Killing  prove  the 
evil  Mind  it  was  done  with  ? Does  it  prove 
that  it  was  Murder  ? This  Principle  is 
equally  execrable  in  the  Cafe  of  Lihel. 

This  violent  and  unjuft  Judge  thus  mifdi^ 
redled  thofe  Juries.  But  there  is  no  wonder 
that  He  fliould  attempt  to  take  from  them 
their  JurifdiSion.  Now,  what  is  the  Argu- 
ment that  is  urged  in  Juftification  of  fo  Un- 
conftitLitional  an  Attempt.  Why,  nothing 
more  but  that  common-place  and  thread-bare 
Argument,  that  ‘‘  Judges  are  better  fudges  of 
Law  than  Juries.”  To  this  I anfwer, 
that  a wifer  and  a better  Spirit  pervades  the 
Law  of  England.  Are  the  Members  of  the 
Houfe  of  Lords y in  general,  better  Judges  of 

Points 
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Points  of  Law^  than  the  Judges?  Unquef- 
xionably  not.  Yet  the  Law  has  faid,  that 
the  Majority  of  that  Houfe  (though  compara- 
tively illiterate  with  refpedl  to  Law)  may 
reverfe  every  Judgment  of  the  Judges  that  is 
regularly  brought  before  them  to  be  revifed ; 
and  this,  even  when  the  Judges  are  unani^^ 
moils  upon  the  Subjed.  This  Power  of  the 
Houfe  of  Lords  is  not  confined  to  eafy  Quef- 
tions  (fuch  as  Cafes  of  Libel)^  but  extends  ta 
the  mod  abftrufe,  and  complicated Queftions, 
refpedting  Tenures,  Inheritance,  and  Title 
to  Civil  Property,  and  to  the  mod  difficult 
Points  of  Law  that  can  poffibly  be  imagined. 
Why,  then,  has  the  Conditution  made  fuch 
Men,  even  upon  fuch  Quedions,  fuperior 
to  the  Judges  ? Becaufe  the  Conditution, 
though  it  values  great  Learning  much,  va- 
lues great  Impartiality^  refulting  from  Inde^ 
pendence^  more.  Therefore,  for  the  very 
fame  Reafon,  has  the  Conditution  of  Eng- 
land given  to  Juries^  who  are  not  (like  the 

Judges 
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Judges)  appointed  by  the  Crown,  that  Spe- 
cies of  legal  Pre-eminence  above  Judges,  for 
which  I am  now  contending, 

Befides,  Juries  are  not  fo  illiterate  as  the 
Enemies  of  Mr.  Fox’s  Bill  have  been  pleafed 
to  fuppofe  j and  upon  any  Indictment  or  In- 
formation for  a Mifdemeanor,  either  Party 
has,  by  Law,  a Right  to  have  a Special 
yiiry  7^*10  try  the  Iffue ; as  may  be  done  in 
civil  Cafes. 

, An  ingenious  Obfervation  has  been  made 
by  the  prefent  Chief  Juftice  of  the  Common 
Picas ; namely,  that  Perfons  ailing  in  the  Ca^ 
pacify  of  Judges  might  be  ignorant  of  the 
Law  : and  he  inftanced  the  Lord  Mayor  of 
London  and  the  Aldermen,  who  fit  as  Judges 
at  the  Old  Bailey ; and  his  Lordfiiip  point- 
edly remarked,  that  according  to  the  Prin- 
ciples of  the  Oppofers  of  Mr.  Fox’s  Bill,  an 
Alderman,  when  aCting  as  a Judge,  was  to  be 


t ACt  3.  George  II.  Chap.  25.  §.  15. 
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<lecmed  an  infaUihle  Oracle  of  Law^  and  was 
to  direB  the  Jury;  but  that,  if  that  fame  AU 
derman  happened  to  behimfelf  upon  zjury^' 
he  was  then  fuppofed  to  become  immediate- 
ly incompetent  to  judge  of  any  Thing  but  men 
Matter  of  FaB. 

Two  of  the  great  Principles,  upon  which  the 
Liberty  of  this  Country  refts,  are  thcfe.  Firft, 
that  the  People  fliall  be  bound  by  no  Laws 
but  thofe  of  their  own  making ; namely,  by 
thofe  only  which  fhall  firft  have  been  con- 
fented  to  by  their  Reprefentatives  in  Parlia- 
ment : and  this  is  the  Reafon  for  a Repre* 
fentative  Confitution.  Secondly,  that  the 
Laws  when  made,  fliall,  upon  every  General 
Iflue,be  interpretedhy  the  Country  alfo,  which 
Country  furies  are.  Take  away  from 
the  People,  either  of  thefe  two  fundamental 


t See  the  Words  in  the  CHARGE  to  the 
Jury^  above-ftated. 
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Pillars  of  the  Conftitution,  and  from  thai 
Infcant  the  Nation  is  enjlaved. 

We  ought  to  be  the  more  anxious  to  pre-» 
ferve  that  incomparable  Right  of  the  People 
the  T^rial  by  Jury,  when  we  confider  its  Ex- 
cellence, when  compared  with  any  other 
Species  of  Trial  that  has  ever  been  eftablilli- 
ed  in  any  Country.  Compare  it,  for  In- 
ilance,  with  the  Mode  of  Trial  in  our 
clejiajiical  Courts,  or  in  our  Courts  of  Equity^ 
and  the  Contrail;  will  be  flriking. 

In  the  Trial  by  Jury,  the  Examination  of 
Witneffes  is  in  Open  Court.  In  the  Courts 
of  Equity y and  in  the  Ec clef ^aji teal  Courts y the 
Examination  of  WitneiTes  is  in  private.  In 
the  Trial  by  Jury,  the  Witnefles  are  not  only 
examined,  but  C7:ofs  examined,  in  order  that  the 
Truth  may  be  brought  out ; and,  in  Cafes  of 
Contrariety  of  Evidence,  the  adverfe  Witnef- 
fes are  frequently  confroncef  Whereas,  in 
the  Courts  where  the  Proceedings  of  the  Ci- 
vil Law  are  adopted,  the  Witnefles  are  exa-r 

mined. 


( *0/  ) 

mined  upon  formal  Interrogatories  in  njoritmg, 
\vhich,  as  Lord  Hale  well  fays,  preclude 
occafional  Interrogations  j and  the  beft 
Method  of  fearching  and  lifting  out  the 
“ Truth  is  choaked  and  fupprefled.’^ 

The  Expence  of  a Trial  by  Jury  is  greater 
than  it  ought  to  be,  or  than  it  need  be,  if 
fpecial  pleading  were  reformed  j which  Re- 
form would  be  an  Objeft  of  the  greatefl 
Confequence,  particularly  to  the  poorer  Part 
of  the  Community.  But,  that  Expence, 
fuch  as  it  is,  is  nothing  when  compared  to 
the  Expence  of  a Suit  in  Chancery.  I have 
heard  of  one  Inllance  of  a Difpute  about 
Tithes,  that  was  brought  into  the  Court  of 
Chancery  to  be  fettled  ; it  was  not  a Queftion 
refpedling  the  Tithe  of  Corn,  Grain,  and  all 
other  Produce  of  the  Eftate,  but  refpedling 


j*  Lord  Hale’s  Hiftory  of  the  Common  La\v, 
p.  255,  3d  Edition. 
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the  Tithe  of  a Part  only  of  that  Produce  ; 
namely,  the  Tithe  of  Hay : and  what  now 
would  any  one  fuppofe,  upon  a moderate 
Computation,  was  the  Expence  to  the  Parties, 
of  deciding  that  narrow  Queftion?  It  was 
(as  I am  informed)  only  twice  the  Value  of 
the  Fee  Simple  of  the  Whole  Efate  ! So  much 
for  the  Economy  of  a Chancery  Suit. 

Now,  let  us  compare  a Trial  by  Jury, 
with  a Suit  in  a Court  of  Equity^  with  re- 
fpedl  to  the  Delay.  A Trial  by  Jury  is, 
jas  every  body  well  knows,  decided  in  One 
Day.  ‘ Are  Suits  in  Chancery  concluded  in 
Days  ? No,  nor  in  Months  either.  Suits  in 
Chancery  often  laft  (as  the  Trial  of  Mr. 
Haftings  upon  Impeachment,  has  lafted)  for 
Tears  ; and  they  fometimes  laft  from  Gene- 
ration to  Generation.  My  Family  had  z 
Suit  depending  in  the  Court  of  Chancery  in 
Ireland,  which  (confidering  that  it  was  a 
Chancery  Suit)  was  tolerably  foon  ended ; 
for,  it  lafted  only  about  two  and  forty  Years. 

All 
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All  the  Parties  died  before  it  was  ended  ; ia 
fadt,  it  never  did  come  to  a Conclufion  by 
any  Order  or  Decree  of  the  Court;  fcr, 
though  it  had  continued  for  upwards  of 
Jbrty  Years,  it  ended  at  laft  by  a Compromtfc. 
This  is  what  is  emphatically  termed  Chan-- 
eery  Difpatch. 

This  reminds  me  of  a humorous  Expref- 
fion  of  a Relation  of  mine,  the  late  Earl  of 
ChefterKeld,  who  happened  to  be  in  Com- 
pany with  a Gentleman  who  mentioned  that 
he  had  lately  bought  a Spanifh  Horfe,  which 
was  fo  unruly  that  he  overleaped  every  Fence 
about  his  Grounds;  and  the-.Gentlemen  faid, 
in  joke,  that  he  believed  he  fhould  be 
obliged  to  build  a Wall  round  the  Horfe  to 
keep  him  within  Bounds ; but  that,  for  the 
prefent,  he  had  ordered  his  Groom  to  put 
him  in  his  Court.  “ I fhould  advife  you  to 
“ do  better,*’  fays  Lord  Chefterfield;  put 
him  into  the  Court  of  Chancery^  and  I will 
warrant  you  he  will  never  get  out.^^ 

Lord  Hale,  in  his  Hiftory  o£  the  Common 

Law 
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Law  of  England  ‘f,  fpeaking  of  the  Trial  by 
yury,  fays ; And  as  this  Method  is  more 
“ certain^  fo  it  is  much  more  expeditious  and 
“ cheap  \ for,  oftentimes  the  Seffion  of  one 
Commiffion  for  the  Examination  of  Wit- 
“ neffes  for  one  Caufe  in  the  Lcclejiajiical 
“ Courts,  or  Courts  of  Equity^  lafs  as  long 
“ as  a whole  Seffion  of  Nifi  Prius,  where  a 
hundred  Caufes  are  examined  and  tried/* 
Having  explained  fome  of  the  Advan* 
tages  of  this  incomparable  Mode  of  Trial, 
I w'ill  now  ffiew,  that  there  is  no  Differ- 
ence between  a Trial  for  a Libel,  and  a Trial  for 
any  other  Crime,  that  can  juftify  a Judge  in  di- 
recting a Jury  to  find  a Defendant  Guilty  mere- 
ly on  the  Proof  of  the  Publication,  and  of  the 
Senfe  afcribed,  in  the  Indictment  or  Informa- 
tion, to  the  Paper  publilhed.  The  pretended 
Ground  for  the  Difiinction  is,  that,  in  the 
Cafe  of  a Libel,  “ the  Whole  Matter  appears 
upon  the  Record  f and  that  therefore,  the 


t Page  260,  3d  Edition. 
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Court  can  declare  the  Law  upon  the  Matter 
io  appearing. 

Now,  it  often  happens  that  a Part  only  of 
a Book  or  Paper  publifhed  is  inferted*  as  the 
Libel y in  the  Indidtment  or  Information. 
And  it  is  admitted,  that  in  this  Cafe  the  Part 
omitted  may,  when  taken  together  with  the 
Part  inferted^  totally  alter  the  Meaning  there- 
of. As,  for  Inftance,  if  a Libel  were  in- 
ferted  in  a Pamphlet,  which  Pamphlet  was 
written  for  the  exprefs  Purpofe  of  reprobat-^ 
ing  that  Libel ; it  is  obvious,  that  if  that 
libellous  Paffage  only  were  inferted  in  an  In- 
did:ment,  that  the  Court  could  not  fee  upon 
the  Face  of  the  Record,  what  was  the  Mean-- 
ing  of  the  Pamphlet  from  which  it  was 
taken ; and  confequently,  could  72ot  judge 
from  the  bare  Record,  whether  the  Author 
of  the  Pamphlet  be,  or  be  not,  criminal. 
Therefore,  to  fay  that  in  this  Cafe,  the 
whole  Matter  appears  upon  the  Record is 
palpably  abfurd.  I take  for  granted,  there- 
fore, 
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fore,  that  when  it  is  faid,  that  in  the  Cafe 
of  a Libely  the  whole  Matter  appears  upon  the 
Record,  it  is  meant,  that  it  fo  appears,  when 
the  Whole  of  the  Paper  puhlifhed  is  in  the  In- 
dictment or  Information  ; and  that  when  the 
Whole  Matter  fo  appears  upon  the  Record^ 
then  the  Court  can  declare  the  Law  upon 
the  Matter  fo  appearing.  Jf  this  be  what 
is  meant  j then  it  would  follow,  that  it  would 
depend  upon  the  Special  Pleader  who  draws 
the  Indictment  or  Information  (or  even  upon 
his  Clerk)  to  decide,  whether  the  Matter  of 
Law  fliould  be  determined  by  the  Courts  or 
by  the  fury ; namely,  by  putting  in  fuch 
Indictment  or  Information,  the  Whole  or  a 
Part  only,  of  the  Paper  publifhed ; which 
is,  I think,  as  prepofterous  an  Idea  as  any  I 
ever  heard! 

. But  I will  demonftrate,  that  in  the  Cafe 
of  a Libel,  it  may  often  happen,  even  where 
the  Whole  of  the  Paper  publifed  IS  upon  the 
Record ; yet,  that  the  Whole  Matter  is  NOT 

upon 
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npo?i  the  Record.  I will  fuppofe  an  Hand^-^ 
bill  to  have  been  diftributed  in  the  Streets  of 
London,  by  the  Defendant ; and  that  that 
Fadl  is  not  denied  by  him.  I will  even  fup-. 
pofe  that  the  Defendant  brings  no  Witnejfes 
at  his  Trial ; but,  that  he  refts  his  Defence 
entirely  upon  the  Cafe  as  made  out  by  thofe 
who  condud:  the  Profecution.  And  let  me 
fuppofe  that  the  Hand^bill  fo  fet  forth  in  the 
Indidment  or  Information,  he  worded  as 
follows,  videlicet: 

TO  THE  ENEMIES  OF  POPERY. 

Now  is  the  Time  for  you  to  do  Juftice 
to  yourfelves,  by  taking  up  arms  j and  by 
**  fighting,  like  brave  Men,  the  Enemies  of 
the  Proteftant  Caufe.** 

(Signed) 

» A TRUE  PROTESTANT.” 

This  would  appear  upon  the  Face  of  the 
Record,  to  be  a mofl:  /editions  Paper  j inaf- 

much 
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much,  as  it  calls  upon  a certain  Defcriptiort 
of  the  People,  namely,  upon  the  ’Enemies 
of  Popery  f to  take  up  Arms y and  that^  not 
for  any  legal  Purpofe  (fuch,  for  Inftance,  as 
fupporting  the  Civil  Power) ; but  for  the 
Purpofe  of  '^fighting  the  Enemies  of  the  Pro* 
tefiant  Caufe,"' 

The  obvious  Meaning,  therefore,  of  fuch 
an  Hand-bill  would  appear  to  be,  that  Pro- 
feftants  were  invited  to  deftroy  Roman  Ca^ 
tholics ; which  is  no  Doubt  as  wicked,  and  as 
infamous  a Thing  as  can  well  be  imagined. 
That  is  to  fay,  it  is  a Solicitation  to  commit 
fuch  fcandalous  and  atrocious  Adis  as  were 
commited  in  the  Year  1780,  when  the  Cha- 
pels of  the  Roman  Catholics  were  deftroyed  i 
the  worthy  Sir  George  Saville’s  Houfe  was 
attacked ; when  Lord  Mansfield’s  Houfe  was 
burnt  down ; and  when  London  was  fet  on 
Fire  in  feventeen  Places  in  one  Night. 

This  then,  is  the  Meaning  of  this  Hand- 
bill, as  it  appears  upon  the  Face  of  the  Re* 

cord-^ 
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cord  I and  this  would  be,  if  poffible,  ftiil 
more  clearly  its  Meaning,  if  it  fhould  come 
out  in  Evidence  at  the  Trial,  that  it  had  been 
diftributed  in  London,  at  the  noery  'Time  that 
thofe  Enormities  were  committed. 

But,  let  me  now  fuppofe  another  Cafe; 
namely,  that  the  WitnelTes  called  in  Support 
of  the  Profecution  to  prove  the  Publication 
of  that  Hand-bill  by  the  Defendant,  were  to 
prove,  that  at  the  very  Time  when  the  Copies 
of  that  Hand-bill  were  diftributed  in  London 
by  him,  it  was  known  there,  that  a PopiJI^ 
Prince  had  landed  in  this  Country,  and  was 
in  the  Heart  of  the  Kingdom,  at  the  Head 
of  an  Army,  and  was  advancing  towards  the 
Metropolis,  to  overturn  the  Government,  to 
wreft  the  Crown  from  the  Hanover  Family, 
to  eftablifli  Popery,  and  to  deftroy  the  Con- 
ftitution  and  Liberties  of  this  Nation.  And 
fuch  a Cafe,  it  is  well  known,  did  actually 
exift,  when  the  Pretender  was  at  Derby  in 
the  Year  1745. 

C^2  6 If 
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If  fuch  a Fail,  for  Inftance,  fhould  come 
out //z  Evide?ice  u^QX\  the  Trial;  pray  what 
would  then  appear  to' be  the  Meaning  of  this 
identical  Hand-bill?  Why,  a Meaning  quite 
cppofite  to  that  which,  without  this  parol  and 
extrinfic  Evidence,  it  undoubtedly  would 
have. 

So  little,  then,  is  it  true,  that  the  whole 
Matter  is  upon  the  Record ; that  it  is  manifeft 
that  in  the  Cafe  I have  put,  the  Criminality 
or  Innocence  would  entirely  depend  upon  a 
Fa5i  which  is  NOT  upon  the  Recoid. 

Now,  as  it  is  obvious,  that  no  juft  and  de^ 
cfive  Inference  of  Guilt,  can  be  drawn  from 
what  appears  in  the  Indi^^tment  or  Informa- 
tion ; there  being  Circumftances  effential  to 
the  Guilt  or  Innocence  which  do  not  fo  ap- 
pear. It  confequently  follows,  that'  in  the 
Cafe  of  a Libel, Criminality  or  Innocence  of 
the  Paper,  fet  forth  upon  the  Record  as  the 
Libel,  is  NOT  (as  has  been  mofi:  erroneouily 
maintained)  an  Inference  of  Law  from  the 

Record  ; 
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Record ; even  in  the  Cafe  where  the  whole  of 
fiich  Paper  IS  upon  the  Record,  and  where 
“ no  Evidence  is  given  for  the  Defendant f *f* 

at  the  Trial. 

It 


f The  above  Obfervation  fhews,  how  exceed- 
ingly ill-conceived  the  firft  Oueflion  was,  that  was 
moved,  by  the  Chief  Juftice  of  the  King*s  Bench, 
to  be  put  to  the  Judges ; videlicet ; On  the  Trial 
of  an  Information,  or  Indictment  for  a Libel,  is 
the  Criminality  or  Innocence,  of  the  Paper  fet  forth 
infuch  Information  or  Indictment  as  the  Libel, 
Matter  of  Fa5l.^  OR  Matter  of  Law,  where  no 
Evidence  is  given  for  the  Defendant 
That  Queftion  puts  the  Cafe  of  ‘‘  no  Evidence 
“ leing  given  for  the  Defendant as  if\t  therefore, 
Mceffarily  left  the  Defendant  without  Juftifica- 
tion ; totally  forgetting,  that  the  Defendant  may 
juftify  himfelf  by  Argument,  or  by  crofs^examining 
the  WitnelTes  for  the  Profecution,  or  even  by 
Facts  that  may  come  out  upon  their  Examination 
in  chief! 


To 
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II  is  well  l^ud  by  Lord  Hale,  in  his  Hif* 
tory  of  the  Pleas  of  the  Crown-f*,  that  “ it  is 
the  Mmd  that  makes  the  taking  of  an- 
“ other’s  Goods  to  be  a Felony,  or  a bare 
“ Trefpafs  07ilyF  No  doubt,  the  Intention  is  a 
principal  Confideration : and  what  a Man’s 
Intention  is,  when  he  does  an  A£t,  is  a pure 
Matter  of  FaB,  and  not  Matter  of  Laav. 
As  for  Inftance,  a Man  goes  to  a Horfe- 
dealer  to  buy  a Horfe,  but  defires  firfl:  to  try 
him,  fora  Ihort  Time;  however,  as  foon  as 
he  is  upon  his  Back,  he  rides  away  full 


To  afk  whether  the  Criminality  or  Innocence 
of  the  Paper,'  be  “ Matter  of  Fa£i  OR  Matter  of 
Lawi"  when  it  is  obvioufly  neither,  but  a Com- 
plex ^eftion  of  Law  AND  Fadf;  is  very  much  the 
fame,  as  if  any  perfon  w*ere  to  afk  a Chymifi, 
whether  Brufs  were  made  of  Copper  OR  Zhthi 
whereas  it  is  not  made  entirely  of  either,  but  is  a 
Compound  of  BOTH. 

t Vol  i.  p.  508. 

Speed, 
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Speed,  and  does  not  return.  The  Horfcc» 
dealer  thereupon  fends  after  him,  takes  him, 
and  indidls  him  for  ftealing  the  Horfe.  This 
Man,  upon  his  Trial,  does  not  deny  his 
having  gone  away  with  the  Horfe;  but, 
juftifies  himfelf  by  faying,  he  had  no  Intent 
tion  to  fteal  him ; for,  that  he  did  not  run 
away  with  the  Horfe,  but  the  Horfe  ran 
away  with  him.  The  Criminality  or  Inno^ 
cencej  therefore,  of  that  Man,  depends  en- 
tirely upon  that  naked  Matter  of  Fa^. 

There  was  a remarkable  Cafe,  of  a Man 
who  was  tried,  fome  Years  ago,  at  Eaft 
Grinftead  for  a Burglary  -f,  before  Mr.  Juf- 
tice  Afhurft ; Mr.  Erfkine  was  Counfel  for 


t The  Definition  of  a Burglar^  as  given  by 
Lord  Coke,  in  3d  Inftitutes,  (p.  63,  4th  Edit.) 
and  by  Blackftone,  in  his  Commentaries  (Vol. 
iv.  Chap,  16.  p.  224,  8th  Edit.)  is,  He  that, 
by  Nighty  breaketh  and  entereth  into  a Man- 
f fion-houfe,  mth  Intent  to  commit  a Felony'^ 
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the  Pri Toner.  Tlm^Fa^s  were  all  admitted; 
except  the  felonious  Intent-,  for,  the  Man 
infilled,  that  his  Intention,  in  entering  the 
Houfe,  was  to  ref  cue  fame  Goods  of  his  own. 
The  Jury,  not  chufing  to  decide  upon  the 
Matter  of  Law,  found  all  the  FaBs  in  a Spe^ 
cial  VerdiB,  and  amongft  the  reft,  ftated 
in  their  Special  Verdidl,  as  a FaB,  the 
Intention  of  the  Man  in  entering  the 
Houfe,  namely,  that  it  was,  to  ref  cue  his 

Goods 

The  Intention,  therefore,  being  Matter  of 
FaB,  is  not  within  the  Province  of  the 
Judges,  even  according  to  the  Principles  of 
thofe  who  oppofed  Mr.  Fox’s  Bill ; for, 
they  have  not  yet  contended  that  FaBs  are  to 
be  decided  by  my  Lords  the  Judges. 

The  forging  of  a Will,  a Bond,  a Note  of 
Hand,  or  a Bill  of  Exchange,  is  a capital 


t This  Fad  is  ftated  in  Mr.  Erfkine’s  Argu- 
^nent  in  Support  of  the  Rights  of  Juries,  p.  225. 

Offence. 
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Offence.  Now,  when  a Man  is  indidled  for 
forging  a Bill  of  Exchange^  for  Inftance,  and 
the  whole  Bill  is  fet  forth  verbatim  in  the  Re- 
cord,  it  is  left  to  the  Jury  to  find,  whether  the" 
Prifoner  be,  or  be  not.  Guilty ; although  the 
Jury,  before  they  can  bring  in  a Verdidt  of 
Guilty^  muft  be  convinced  not  only  of  the 
namely,  that  he  forged  ; but  that  the 
"Thing  forged  was,  in  the  Eye  of  the  Law^  a' 
Bill  of  Exchange.  So  here  then,  the  Jury 
decide  both  Law  and  Fa6i^  although  the 
whole  Bill  of  Exchange  is  upon  the  Record. 
It  is  therefore,  not  to  be  endured,  that  a 
different  Pradlice  fhould*  prevail  in  the  Cafe 
of  Libel. 

The  prefent  Chief  Juftice  of  the  Kihg*s 
Bench  holds,  that  “ the  Province  of  the  Jury 
is  ONLY  to  try  FACTS  f and  the  with-^ 
drawing  from  the  Jury  the  Decifion  of  the 
Queftion  of  Libel  or  no  LibeU  is  perfedUy 
confiftent  with’  that  Principle. — But,  how 
will  he,  upon  his  Principles,  maintain  his 
R Confjlency 
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Confijlency  in  having,  in  the  Cafe  of  the  King 
againjl  Stockdale,  diredcd  the  Jury  io  judge 
upon  the  Point  “ Whether  the  Defendant^ 
who  was  charged  with  having  publijhed  the 
Pamphlet,  did  publijh  it  -f*  What,  in  the 
Eye  of  the  Law,  is  or  is  not  a Publication,  has 
often  been  made  a Queftion ; as  it  was  in  the 
famous  Cafe  of  the  Seven  Pifloops,  who  were 
tried  for  prefenting  a Petition  to  the  King  ; 
and  as  it  was  alfo,  in  the  Cafe  of  Fitton  and 
Car-fj-,  who  were  profecuted  for  a Libel. 

t See  the  Trial  of  John  Stockdale  fora  Libel, 
taken  in  Short  Pland  by  Jofeph  Gurney,  and 
printed  for  Stockdale,  p.  113. 

Jf  On  Information  againft  them  for  writing, 
printing  and  publifhing,  a Libellous  Narrative 
and  Play  called  Pluto  furens  of  the  Lord  Gerrard ; 
CerwdiS  agreed  to  be  Guilty  of  all  the  Play;  and 
“ the  Evidence  againft  was  only,  that  two  or 

three  Copies  were  found  in  his  Chamber,  which 
per  Curiam  is  no  Publication  without  difeouriing 
it,  or  Delivery  of  it  out,  and  he  was  acquitted.” 
See  Keblc’s  Reports,  Part  ii.  p.  502. 

It 
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If  a Man  were  charged  with  h'xvmg  pub ^ 
liJJjed  a Libel  upon  another,  by  making  an 
Affidavit  in  a Court  of  Juftice,  or  by  prefent- 
ing  a Petition  to  the  Houfe  of  Commons,  or 
by  writing  and  fending  a private  Letter  to  a 
Friend;  or  were  charged  with  having 
lijl^ed  a Libel  upon  a Servant,  by  having  given 
a Charader  of  him  in  writing;  will  the 
Chief  Juftice  pretend  to  fay,  that  it  is  there 
no  ^ejlion  of  Lawy  whether  the  Thing  writ- 
ten were,  or  were  not,  publijhed?  Such  a 
Queflion  of  Law  arifes,  I maintain,  in  every 
pojjible  Cafe  of  Publication^  without  exception; 
although  in  moft  Cafes,  that  Queftiun  of 
Law  is  very  eafily  decided.  Why  then,  did 
the  Chief  Juftice  of  the  King’s  Bench  leave  to 
the  Jury,  in  the  Cafe  of-  Stockdale^  to  deter- 
rnine  that  Queflion  of  LAJV^  if  it  be  “ the 
Province  of  the  fury  ONLY  to  try 
FACTS?” 

But,  even  in  the  Cafe  where  a Jury  vo^ 
luntarily  part  with  the  Decifion  of  the  Law 
R 2 to 
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to  the  Court,  they  ftill  do  it  in  fuch  a Way, 
as  to  referve  to  themfelves  the  Finding  of  the 
Verdidl;  as  clearly  appears  from  thtForm  of  a 
Special  Verdidi  The  Jury,  in  that  Cafe, 
firft  find  the  feveral  Fadts  fpecially,  and  then 
fay  as  ioWowSj  ‘ 'videlicet ; “ And  f upon 
the  Whole  Matter  aforefaid.inForm  afore- 
faid  foundy  it  fhall  feem  to  the  aforefaid 
Juftices,  that”  [fiating  the  Queftion  of 
haw,  upon  which  the  Jury  doubt]  then^ 
I*  the  Jury  aforefaid  find  upon  their  Oath, 
that  the  faid  Defendant  is  Guilty  of”  [ftat- 
ing  the  Grime]  : “ But,  upon  the  Whole 
Matter  aforefaid,  in  form  aforefaid  found, 
M it  fhall  feem  to  the  aforefaid  Juftices, 
**  that”  [ftating  the  Queftion  of  Law^  as 
aforefaid,  upon  which  the  Jury  doubt]; 
“ theuy  the  Jury  aforefaid  find  upon  their 
Oath,  that  the  faid  Defendant  is  Not 
<<  Guilty  of”  [ftating  the  Crime]. 


d See  Lord  Coke’s  Entries,  p.  202.  h. 

So 
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So  that  in  the  Cafe  of  a Special  VerdiB^ 
the  Jury  a(k  the  Judges  Affiftance  as  Ajfejjors^ 
upon  thofe  Points  of  Law  only^  refpedling 
which  they  doubt, 

Suppofe,  an  Indidlnient  to  be  preferred 
againft  a Man  for  forging  a Bill  of  Exchange^ 
the  Whole  of  which  Bill  is  fet  forth  in  the 
Indidment.  Now,  there  are  two  Points  of 
Law  which  arife  in  this  Cafe ; either,  or  both, 
of  which  may  be  the  Subjed:  Matter,  upon 
which  the  Jury  may  pray  the  Opinion  of  the 
Court,  in  a Special  Verdidi,  The  Jury  may, 
either find  the  Forgery  j and  pray  the  Opinion 
of  the  Court,  whether  the  Thing  fo  forged 
be,  or  be  not,  in  LaWy  a Bill  of  Exchange, 
Or  elfe,  the  Jury  may  find  that  it  is  a Bill  of 
Exchange ; and  pray  the  Opinion  of  the 
Court,  whether,  under  the  Circumftances  of 
the  Cafe,  it  did,  or  did  not,  in  Law,  amount 
to  a Forgery, 

Therefore,  the  Jury  leaving  to  the  Court, 
either  Point  of  Law  at  their  own  Option  is  a 

clear 


( 126  ) 

clear  and  demonftrative  Proof,  that  if  the 
Jury  think  fit,  they  have  a Right  to  decide 
upon  BOTH. 

I will  now  ftate  an  Argument  which  is  de- 
cifivc  upon  the  Right  of  Juries,  to  determine 
Matter  of  Law,  as  well  as  Fa£fs.  Black- 
ftone,  in  his  Commentaries*'}-,  fays,  that 
“ it  is  a fettled  Rule  "xX  Common  Law,  that 
no  Counfel  fiiall  be  allowed  a Prifoncr  up- 
“ on  his  Trial,  upon  the  General  Ifilie,  in 
any  Capital  Crime,  iinlefs  fome  Point  of 
Law  fhall  arife  proper  to  be  debated.’’ 
And  Hawkins  fays  the  fame  Thing,  in  his 
Pleas  of  the  Crown  J-J*.  The  Law  has  how- 
ever been  altered  by  Statute  with  re- 

fped:  to  High  Treafon,  and  Mifprifion  of 
Treafon.  If  the  Prifoner  be  a poor  Man, 
and  cannot  afford  Counfel,  fiich  is  the  hu- 


f Vol.  iv.  Chapter  27, p.  355,  8th  Edition, 
ft  Page  400. 

ttt  of  7th  and  8th  William  III.  Chap.  3. 
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mane  Spirit  of  the  Law  of  England,  that  the 
Court  muji  cijjign  him  Counfel,  who  will  a6l 
for  him  gratis^  and  argue  Points  of  Law  be- 
fore the  Jury.  As,  for  Inftance,  if  a Man 
were  indicSed  for  forging  a Bondy  which  is  a 
Capital  Offence ; and  if  a Queftion  of  Law 
were  to  arife  at  the  Trial,  wdiether  the  Bondy 
the  Whole  of  which  is  in  the  Indidlment,  be,  in 
the  Eye  of  the  Law,  a Borid'fy  or  not : in  fuch 
Cafe,  the  Counfel  for  the  Prifoncr  muft  ar-  . 


t The  Judges,  in  their  Anfvver  to  the  firft 
Queftion  put  to  them  by  the  Houfe  of  Lords, 
fay,  that  “ the  very  few  Particularities  which  oc- 
” cur  in  legal  Proceedings  upon  Libel,  are  not 
peculiar  to  the  Proceedings  upon  Libel,  but  do 
or  may  occur  in  all  Cafes,  where  the  Corpus 
“ deliEii  is  fpecially  ftated  upon  the  Record.' ' Ac- 
cording to  this  Rule,  fo  expreffed  ; the  Cafe  of 
Libely  and  the  Cafe  of  the  Bond  above  put,  do 
(at  lead  in  Principle)  agree ; inafmuch,  as  both 
are,  or  may  be,  upon  the  RecordP 
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gue  that  Point  of  Law  before  the  fury ; but, 
upon  Matter  of  Fa^,  the  Prifoner^s  Counfel 
is  entitled  to  be  heard.  Now,  fince  it  is 
(as  Blackfone  and  Hawkins  ftate)  a fettled 
Pule  of  LaWy  that  Counfel,  who  cannot  fpeak 
upon  the  FaBSy  fhould'  neverthelefs  be  al- 
lowed a Defendant,  exprefsly  for  the  Pur- 
pofe  of  arguing  the  Points  of  Law  before  the 
Jury;  I appeal  to  the  common  Senfe  of 
Mankind,  whether  that  Rule  of  Law  is  not 
a demonftrativc  Proof,  that  Jwdes  have  a 
Right  to  decide  upon  LaWy  as  well  as  Fa5l. 

But  it  is  faid  by  fome  Perfons,  that  the 
Jury  are  to  compound  their  VerdiB  of  the 
**  Fadl  as  it  appears  in  Evidence  before  theniy 
and  of  the  LAW  as  it  is  DECLARED  to 
them  by  the  JUDGE  f which  is  as  much 
as  to  fay,  that  Arguments  of  Counfel  upon 
points ^of  Law;  though  addrejjed  to  the  Jury, 
are  not  intended  for  the  Jury,  but  are  only  in- 
tended for  the  Judge  at  the  Trial,  the  Jury 
b^ing  to  take  the  Law  from  Him : as  if  it 

were 
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were  poffible,  that  the  Law  fliould  intend,  that 
Counfel  fliould  addrefs  themfelves  to  "Twelve 
Men,  when  it  is  meant  that  they  fhould  be 
heard  only  by  One ; and  that  One,  not  even 
one  of  the  twelve  ! If  thefe  Arguments  about 
LaWy  were  only  intended  for  the  fudge y he 
would  not  fuffer  the  Counfel  to  addrefs  him- 
felf  to  the  fury ; but  would  do,  as  Lord 
Mansfield  did,  in  the  Cafe  of  the  Khig 
againfi  Homey  when  his  foppedyix. 

Homey  who  was  beginning  to  addrefs  the 
Jury  (not  upon  a Point  of  Lawy  but)  upon  a 
mere  Point  of  Practice.  For,  as  foon  as  the 
Information  was  opened,  Mr.  Home  addref- 
fed  himfelf  to  the  Court,  in  the  following 
Words : 

My  Lordy  with  your  Lordflhip’s  Permif- 
fion,  I believe  it  is  proper  for  me  at  this 
Time,  before  Mr.  Attorney  proceeds,  to 
make  an  Objedion,  and  to  requeft  your 
Lordfliip’s  Decifion  concerning  a Point  of 
S ^ Pra^ice 
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PraoHce  in  the  Proceeding  of  this  Trial. 
Have  I your  Lordfhip's  Leave 
To  which  Lord  Mansfield  faid,  Cer- 
tainlyP  Mr,  Horne  then  addreflTed  him- 
felf  to  the  Gefitlemen  of  the  furyP  Upon 
which  Lord  Mansfield  interrupted  him  anu 
faid,  Not  to  the  fury. — You  are  to  addrefs 
yourfelf  with  refpedl  to  ,the  Regularity  of 
the  Proceedings^  to  Me^d* 

Whereas,  on  the  contrary,  when  Mr.  At- 
torney General  Phurlow,  and  Mr.  Horne  who 
pleaded  his  own  Caufe,  came  to  argue  the 
Point  of  haw  before  the  fury ; namely, 
whether  the  Paper  publifhed  was,  or  was 
not,  a Lihel  (for,  the  Publication  was  admit- 
ted) ; thofe  Arguments  about  haw  were  fas 
they  always  arc,  in  like  Cafes)  addrelTed  to 
the  Gentlemen  of  the  fury  f and  the  Judge 
did  not  call  Mr.  Attorney  General,  or  Mr. 


f See  the  Trial  of  John  Horne,  Efq.  taken 
verbatim  by  Mr,  Blanchard,  p.  3. 
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Homey  to  order  for  fo  doing.  Neither  did 
Lord  Chief  Juftice  Kenyoriy  in  the  Cafe  of  the 
King  againjl  Stockdaky  nor  Mr.  Juflice  Bul- 
ler,  in  the  Cafe  of  the  King  agamjl  the  Dea?i 
. of  St.  Hfaphy  interrupt  Mr.  Erflcine  although 
he  argued  about  Law  when  he  addreffed  the 
Jury. 

In  the  Cafe  of  the  King  againjl  Horne 
above-mentioned,  Mr.  Horne’s  Defence  was, 
that  the  Troops  had  been  guilty  of  Murder. 
Mr.  Attorney  General  "Thurlow  in  reply,  ad- 
dreffing  himfelf  to  the  Jury,  faid,  “ Gentle^ 
“ men,  The  Matter  of  the  Libel  is  this.’* 
He  then  ftated  the  Advertifement,  and  faid, 
Let  us  fee  what  is  the  Nature  of  the  Ob- 
fcrvation  he**  (Mr.  Horne)  makes  upon 
it : in  the  firfl:  Place,  he  fays,  that  I left  it 
exceedingly  Ihort ; and  the  Objedlion  to 
my  having  left  it  fliort  was  fimply  this, 
that  I had  ftated  no  more  to  you  but  this, 
“ that  the  Libel  imputed  to  the  Condud:  of 
**  the  King’s  Troops  the  Crime  of  Murder; 

S z I ftated, 
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I ftated  it  as  imputing  it  to  the  Troops, 
ordered  as  they  were  upon  the  Public  Ser- 
‘‘  vice,  and  imputing  to  that  Service  the 
Crime  and  Qualification  of  Murder,  was 
an  Expreffion  fcandalous  and  feditious  in 
itfelf,  refledling highly  upon  thofe Troops; 
refledling  highly  upon  the  Gondud:  of 
“ them ; refleding  upon  them  to  all  the  Pur-- 
pofes  and  Conclujions  this  Information  fates ; 
“ but  it  feems  I did  not  argue  it  fufiiciently ; 

I confefs  very  fairly,  that  to  argue  fuch 
Propofitions  as  thofe  according  to  that 
Gentleman’s  Notions  of  arguing  them  fuf- 
“ ficiently,  is  far  beyond  all  the  Compafs, 
all  the  Talents,  and  all  the  Abilities  that  I 
have  in  the  World  ; I cannot  /peak  four 
Hours,  in  order  to  demonfrate  to  You,  that 
taxing  People  with  the  Crime  of  Murder, 
and  taxing  the  Condud  of  thofe  People 
with  that  Imputation,  is  a fcandalous  Libel 
upon  thofe  meant  to  be  receded  upon.  If 
there  be  a Man,  a ProfelTcr  of  Language, 
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**  of  better  Talents  than  myfelf,  who  can 
expend  four  or  five  Hours  upon  enlarging 
thofe  Matters,  I don’t  envy  him,  or  his 
Abilities;  if  I did,  my  Lungs  would  not 
even  go  through  it ; but  I truft  I have  fuf- 
ficiently  demonjlrated  that  Fropojition.— 
Now,  upon  the  other  fide,  what  is  the 
Kind  of  Anfwer  that  is  made  to  this  ? To 
prove  that  it  was  Murder,  alTerting  that  it 
“ was  Murder  over  and  over  again  in  the 
Speech,  as  a Palliation  and  Defence  of  the 
Libel ; but  he  fays  he  is  to  prove  that  it 
“ was  Murder.”  And  again,  I Vv^ill  never, 
fo  long  as  I live,  accede  to  this  as  a Propo^^ 
Jition  of  LaWj  that  a Man  fhall  be  at  Liber- 
ty,  in  a Libel y to  charge  you  with  the 
Crime  of  Murder,  and  when  indidled  for 
“ that  Libely  or  otherwife  brought  into  Judg- 
“ ment  for  it  before  the  Court,  he  fhall  put 
you  to  prove  it  not  Murder ; I never  heard 
of  fuch  a Propofition  ever  being  ufed  in  ‘ 
**  any  Place  under  Heaven  ; there  is  not  a 

“ Maxim 
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Maxim  of  haw  to  be  fetchc'^  from  any 
Country>  or  of  any  Age  like  it.'* 

The  Attorney  General  having  thus  addref- 
fed  the  ^ury  upon  the  Point  of  Law,  is  a di^ 
re5i  Admijfon  on  his  Part,  that  the  yury  was 
competent  to  decide  it.  But  it  is  faid,  that  the 
fury^  in  cafe  of  a Libel,  when  the  whole  of 
it  is  upon  the  Record,  has  no  more  to  do  with 
the  Decifon  of  the  Law,  than  the  Byflanders 
in  the  Court-houfe. — For  the  Sake  of  Argu- 
ment, be  it  fo.  Suppofe  then,  that  that  At- 
torney General  had  addrefled  this  identical 
Speech  about  Law,  not  to  the  Jury ; but  to 
thofe,  who  according  to  this  new-fangled 
Dodirine,  had  as  much  to  do  with  the  Point 
of  Law  as  the  Jury  had ; namely,  to  the 
Byfianders  in  the  Court-houfe.  What 
would  any  body,  in  that  Cafe,  have  thought 
of  this  learned  Attorney  General  ? — Yet,  in 
what  Refped:  would  it  have  been  more  abfurd 
for  him  to  have  addrelTed  this  Speech  about 
Law  to  the  Byflanders  j than  to  have  ad- 

dreffed 
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dreflfed  it  (as  he  did)  to  the  Jury^  who,  ac- 
cording to  this  ftrange  Suppofition,  had  no 
more  Right  to  decide  upon  Matter  of  Law, 
than  the  Gentlemen  and  Ladles  who  were 
prefent  at  the  Trial,  pr  than  the  Moh  in  the 
Street  ? Under  the  abfurd  and  prepofterous 
Suppofition,  that  the  Province  of  the  fury 
is  only  to  try  FACTS  his  Condudl  was 
wild  and  extravagant. 

But  knowing  him  to  be  a Man  of  a ftrong 
Underftanding,  and  of  the  greateft  Ability,  I 
muft,ofcourfe,endeavourto  reconcilehis  Con- 
dudl,  at  leaft  with  Common  Senfe ; and  I muft 
therefore  fuppofe,  that  he  addrefled  the  Jury 
about  Law  in  the  Cafe  of  the  King  againfl: 
Horne,  becaufe  he  knew  that  it  was  within  their 
Province  to  decide  upon  Matter  of  Law^ 
upon  the  General  Ilfue  or  Plea  of  Not  Guilty  % 
as  well  as  to  decide  upon  Matter  of  Fadt. 
He  therefore  adled  wifely  and  judicioufy  in 
addrefling  the  Jury  in  the  Manner  that  he  did. 
In  anfwer  to  this,  it  may  poflibly  be  faid, 

that 
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that  the  then  Attorney  General  afted  only 
as  Counfel^  in  the  Cafe  of  the  King  againft 
Horne ; and  therefore,  that  it  is  unfair  to  urge 
what  a Man  fays  as  a Counfel,  as  an  Argument 
upon  this  Subjed:.  But  I do  not  fo  urge  it 
(although  I do  not  admit,  that  an  Attorney 
General  profecuting  a Man  ex  Officio  ought  to 
be  confidered  merely  as  a Counfel') ; I do  not 
confider  what  he  faid  when  he  argued  the 
'Point  of  Law  before  the  Jury;  nor  whether 
his  Politions  were  right  or  wrong;  nor  whe- 
ther his  Arguments  were  good  or  bad ; but 
the  only  Point  I mean  to  urge  is,  that  in 
'whatever  Manner  he  may  have  argued  the 
Point  of  Lawy  his  having  argued  it  at  all 
before  the  Jury,  is  a dear  Proof  that  he 
deemed  them  competent  to  decide  it. 

' Mr.  Attorney  General  Pratt  (now  Earl 
Camden),  and  Mr.  Attorney  General  De  Grey 
(afterwards  Lord  Chief  Juftice  of  the  Com- 
mon Pleas),  purfued  the  fame  conftitutional 
Line  of  Condiufl,  when  they  refpedively  pro- 

fecuted 
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fccutcd  Dr.  Shebbeare  and  Mr.  Woodfall ; 
as  Mr.  Attorney  General  Thurlow  did  in  the 
Cafe  of  the  King  againjl  Horne. 

In  fhort,  it  is  an  eftabliflicd  Pradlice,  that 
the  Queflion  of  the  Criminality  or  Innocence 
of  a Defendant,  is  argued  before  the  Jury ; 
and  that,  as  well  in  the  Cafe  of  Libely  as 
in  all  other  Cafes. 

But  fome  Perfons  have  a moft  curious  Syf- 
'tem  upon  this  Subjedl.  They  hold  in  the 
firft  Place,  that  “ the  Jury  is  ONLY  to  try 

FACTS.*'  Therefore  Arguments  refpedling 
L,aw  (according  to  them)  are  improperly 
addreffed  to  the  Jury.  One  Ihould  fuppofe, 
that  thofe  Perfons  therefore  think,  that  thofe 
Arguments  of  Counfel  about  Law  are  intend- 
ed for  the  Judge  who  prejides  at  the  Trial. 
No,-  by  no  Means : for,  thofe  fame  Perfons 
are  of  Opinion  alfo,  that  it  is  not  for  a fingle 
Judge,  fitting  at  Niji  PriuSy  “ to  difeufs 
**  the  Nature  of  a Libel f nor  to  “ commend* 
thereupon.  The  Judge y therefore  (upon 
T thofe 
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thofe  Principles) , has  710  777ore  to  do  with  Law, 
whilft  he  is  fitting  as  a fingle  Judge  at  Niji 
Priusy  than  the  Jury  has.  And  therefore, 
thofe  Arg-uments  about  Law  are  intended 
neither  for  ^udge  nor  yu7j! 

Confequently,  all  the  learned  Arguments 
of  Gounfel  at  the  Trial  (according  to  the 
extraordinary  Opinion  of  thefe  Men)  are  by 
the  Law,  intended  only  to  be  wajied  in  Air, 
or  elfe  are  intended  for  the  Confideration  and 
Information  of  the  Judges  in  Wejiminjier 
Hall,  who  are  72ot  even  prefent  at  the  Dif- 
cuiiion  ! 

Another  fingular  Argument  has  been  ufed 
upon  this  Subjedlj  namely,  that  the  Words 
againjl  the  Peace  of  the  Kingf  in  an  Indid:- 
ment  or  Information  for  a Libel,  are  mere 
Words  of  Form,  like  the  Words  7noved 
and  /educed  by  the  Injligation  of  the  D evil  A- 
And  therefore,  that  a Jury  may  convict  a Der 
fendant,  although  it  may  not  appear  to  them 

that. 
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that  the  Paper  publiflied  is  agdlnjl  the 
“ Peace^ 

Whereas,  Lord  Hale  in  his  Hiftory  of 
the  Pleas  of  the  Crown  fays,  that  An 
Indidlment,  without  concluding  againji  the 
“ Peace^  is  infufficient.”  Therefore,  the 
Words  againJl  the  Peaced'  are  not  TForJs 
of  Form ; but  are  ail  ejfential  P^rt  of  an  In- 
didiment. 

On  the  contrary,  the  Words  “ not  having 
God  before  his  Eyes,  but  being  ?noved  and 
f educed  by  the  Infigation  of  the  Devil,”  are 
mere  Words  of  Form  j and  Burn  'f'f,  fpeak- 
ing  of  thofe  Words,  fays,  “ I do  not  find 
it  alTerted  by  any  Authority^  that  thefe 
Words  are  necejfary  in  an  Indictment.’’ 


t Vol.  II.  p.  i88. 

tt  See  Burn’s  Jufiice,  Article  IndiClment, 
Vol.  II.  p.  570,  15th  Edit, 
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Confequently,  a Jury,  in  confidering  vvna# 
Verdidl  they  fliall  give,  are  not  to  attend  to' 
thefe  mere  Words  of  Form;  but,  they  arc 
bound  to  take  into  their  Confideration  thofe 
ejjential  Words,  agatnjl  the  Peace.*' 

Judge  Blackftone  lays  it  down,  that, 
in  order  for  a Paper  to  be  a Libel,  it  muft 
tend  to  ‘‘  the  Breach  of  the  Peace d* 

The 


t In  BIackftone’'s  Commentaries,  Vol.  II L 
p.  124,  125,  and  126,  Sth  Edition,  it  is  faid. 
Mere  Scurrility,  or  opprobrious  Words,  which 
neither  in  themfelves  import,  nor  are  in  Fa6i: 
attended  with  any  injurious  Effecfts,  will  not 
fuppoi't  an  A^ion.  So  Scandals,  which  concern 
Matters  merely  Spiritual,  as  to  call  a Man  He- 
retie  or  Adulterer,,  are  cognizable  only  in  the 
“ Ecclefiaftical  Court ; unlefs  any  temporal  Damage 
enfues,  which  may  be  a Foundation  for  a per 
“ quod.  Words  of  Heat  and  Palfion,  as  to  call  a Man 
Rogue  and  Rajcal,  if  produdlive  of  no  ill  Confe- 

‘^quence. 
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The  prefent  Chief  Juftice  of  the  Ccrmmon 
Pleas  has  maintained,  with  great  Strength  of 
Argument,  that  fpeculative  Writings  upoa 
Government  are  not  Libels. 

.The 


quence,  and  not  of  any  of  the  dangerous  Species, 
before  mentioned,  are  not  aBionable:  neither  are 
Words  fpoken  in  a friendly  Manner^  as  by  Way 
of  Advice,  Admonition,  or  Concern,  without 
any  Tindlure  or  Circumftance  of  Ill-will : 
for,  in  both  thefe  Cafes,  they  are  not  malicioujiy 
fpoken,  which  is  Part  of  the  Definition  of  ^lan^ 
der.  Neither  are  any  refiedling  Words  made 
Ufe  of  in  legal  Proceedings,  and  pertinent  to  the 
Caufe  in  Hand,  a fufficient  Caufe  of  Adion  for 
Slander.  ATo,  if  the  Defendant  be  able  to 
“ juflify,  ana'  prove  the  Words  to  be  tnie^  no  Ac- 
tion  will  lie,  even  though  Special  Damage  hath 
**  enfued ; for  then^  it  is  no  Slander  or  falfe  T ale. 

As  if  I can  prove  the  Tradefman  a Bankrupt, 
" the  Phyfician  a Quack,  the  Lawyer  a Knave, 
and  the  Divine  a Heretic  ; this  will  dejlroy  their 

re- 
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The  Thing  that  is  illegal,  is  the  exciimg 
any  one  to  Sedition,  or  to  a Breach  of  the 
Peace,  The  Qiiefiion  therefore,  upon  a Li- 
bel  is,  whether  the  Paper  publiflied  did  thus 


refpe5iive  A Aliens. And  again,  With  regard 
“ to  Libels  in  general^  there  are,  as  in  many  other 
Cafes,  two  Remedies ; one  by  Indi^iment,  and  ano- 
‘‘  ther  by  Auion,  The  former,  for  the  PUBLIC 
Offence;  for,  every  LIBEL  has  a Tendency  to 
« the  BREACH  OF  THE  PEACE,  by  pronjok^ 
ing  the  Perfon  libelled  to  break  it : which  Offence  is 
the  fame  (in  Point  of  Law)  whether  the  Matter 
contained  be  true  or  falfe ; and  therefore,  the 
Defendant,  on  an  Indidimeyit  for  publifljing  a Libely 
is  not  allowed  to  alledge  the  Truth  of  it  by 
Way  of  Juftification.  But,  in  the  Remedy  by 
Auiion,  on  the  Cafe^  which  is  to  repair  the  Party 
in  Damages  for  the  Injury  done  him ; the  De- 
fendant  may,  as  for  Words  fpoken,  j ufti fy  the 
“ L ruth  of  the  Fa^is,  and  fhew  that  the  Plaintiff 
has  received  no  Injury  at  alld" 

excite^ 
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excite,  AND  was  fo  lnte?ided,  ConfequenU 
]y  mere  fpeculative  Writings  on  the  Conjli- 
tution  arc  not  Libels,  however  abfiird  they 
may  be.  Suppofc,  for  Inrtance,  that  a Man 
were  to  write  a fpeculative  Work,  to  prove 
that  a Trial  by  a fingle  Judge  would  be  far 
preferable  to  the  Trial  by  Jury ; or  that  a 
Parliament,  compofed  only  of  a King  and 
Houfe  of  Peers,  would  be  beyond  Compari- 
fon  better  than  a Legiflature  of  King,  Lords, 
and  Commons.  No  Man  could  poffibly  re- 
probate fuch  a Work  more  than  I fhould : 
but  if  the  Work  did  not  excite  the  People  to 
Sedition,  fuch  a fpeculative  Publication  could 
certainly  never  be  deemed  a Libel:  for,  Ab’^ 
furdity  is  no  Part  of  the  Definition  ofi  a Libel. 

If  our  hoafied  Liberty  of  the  Prefs  were  to 
confift  only  in  the  Liberty  to  write  in  praife 
of  the  Conftitution  ; that  is  a Liberty  enjoyed 
under  many  arbitrary  Governments.  I fup- 
pofe  it  would  not  be  deemed  quite  an  unpar^ 
donable  Offence  even  by  the  Emprefs  of  Rufia, 

if 
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if  any  Man  were  to  take  it  into  his  Head  to 
write  a Panegyric  upon  the  RuJJian  Form 
of  Government . Such  a Liberty  as  that  might 
therefore  properly  be  termed  the  RUSSIAN 
LIBERTY  OF  THE  PRESS.  But,  the 
Fnglijh  Liberty  of  the  Prefs  is  of  a very  dif- 
ferent Defeription : for,  by  the  Law  of  Eng- 
land, it  is  not  prohibited  to  publifli  fpecula^ 
tive  Works  upon  the  Conftitution,  whether 
they  contain  Praife  or  Cenfure. 

The  Liberty  of  the  Prefs  is  of  inefiimable 
valuer  for,  without  it,  this  Nation  might 
foon  be  as  thoroughly  enfaved  as  France  was, 
or  as  Turkey  is.  Every  Man  who  detefts  the 
old  Government  of  France,  and  the  prefent 
Government  of  Turkey,  muft  be  therefore, 
earneft  to  fecure  that  Palladium  of  Liberty ; 
and  muft  alfo  be  anxious  to  preferve  to  the 
People,  inviolate,  the  T7“ial  by  fury,  that 
tranfeendent,  that  incomparable  and  guardian 
Right. 


Various 
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Various  Reafons  have  been  afligned,  why 
Mr.  Fox^s  Bill  ought  not  to  have  paffed  intQ 
a Law, 

I ft,  “ Becaufe  the  Rule  laid  down  by  the 
“ Bill,  contrary  to  the  unanimous  Opi- 
nion  of  the  Judges,  and  the  un'va-^ 
ried  PraBice  of  Ages,  fub  verts  a fun- 

9 

“ damental  and  important  Principle 
of  Englilli  Jurifprudence;  which 
leaving  to  the  "Jury  the  Burial  of  the 
FaB,  referves  to  the  Court  the  Deci- 
fon  of  the  Law.  It  was  truly  faid 
by  Lord  Hardwicke , in  the  Court  of 
‘‘King’s  Bench,  that  if  ever  thefe 
“ come  to  be  confounded,  it  will  prove 
the  Confufon  and  DefruBion  of  the 
“ Law  of  England. 

2dly,  “ Becaufe  juries  can  in  no  Cafe  decide 
“ whether  the  Matter  of  a Record  be 
fufficient,  upon  which  to  found  a 
“ Judgment.  T'he  Bill  admits  the  Cri^ 
“ minality  of  the  Writing  fet  forth  in 
U V the 
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the  Indid:ment,  or  Information',  to 
be  Matter  of  Law^  whereupon  Judg-^ 
“ ment  may  be  arrefted,  notwithftand- 
ing  the  Jury  have  found  the  Defend- 
ant  Guilty.  This  fheivs  that  the 
^efion  is  upon  the  Record,  and  dif- 
tindlly  feparated  from  the  Province 
of  the  fury,  which  is  ONLY  to  try 
- FACTS. 

3dly,  Becaufe  by  confining  the  Rule,  to  an 
Indidlment  or  Information  for  a Li* 
bel,  it  is  admitted  that  it  does  not  ap* 
ply  to  the  Idrial  cf  the  General  IJjiie 
' in  an  Adlion  for  the  fame  Libel,  or 

any  Sort  cf  Adlion,  or  any  other  Sort  of 
Indiblment  or  Information.  But  as 
“ the  fame  Principle  and  the  fame 
“ Rule  muft  apply  to  all  General  Iffues, 
or  to  none,  the  Rule,  as  declared 
by  the  Bill,  is  manifeftly  errone- 
‘‘  ous.” 


Thefe 
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Thtfe  Reafons  have  certainly  not  the  De- 
■merit  of  perplexing  the  Subjed:  by  any  art- 
ful Sophiftries,  nor  of  rendering  it  obfcure 
in  Depth  of  Law.  Every  one  almofl:  can 
perceive  their  Fallacy.  Few  Obfervations 
only  need  therefore  be  made  upon  them. 

It  is  rather  fingular,  that  amongft  all  thofe 
Reafons,  there  fhoiild  not  be  one  that  is  not 
founded  on  a Miftake. 

From  the  Cafes  already  cited,  it  clearly 
appears,  that  it  has  not  been  the  unvaried 

PradHce  of  Agesf  to  leave  to  the  fury  the 
"Trial  of  the  Fa3l,  and  to  referve  to  the  Court 
the  Deci/ion  of  the  Law. 

It  is  equally  clear,  that  it  is  a Miftake  to 
fay,  that  Juries  can  in  no  Cafe  decide, 
“ whether  the  Matter  of  a Record  be  fuffici^ 
V ent  upon  which  to  found  a Judgment/’ 
For  if,  from  a Blunder,  a Man  were  to  be 
charged  in  an  Indidment,  with  having  bur^ 
glarioufy  broken  open  an  Houfe  in  the  Day^ 
Time^  and  if  the  Judge  at  the  Trial  did  not 
U 2 obferve 
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cbferve  the  Blunder,  (for,  Houfe-breaking  is 
not  Burglary  y unlefs  committed  in  the  Nights 
Time ; ) will  it  be  faid,  that  the  Jury  could  not 
acquit  the  Defendant,  pn  Account  of  the  pal- 
pable Infufficiency  of  fo  abfurd  an  Indidlment? 

It  is  evidently  another  Miftake  to  fay, 
that,  “ The  Bill  admits  the  Criminality  of 
**  the  Writing  fet  forth  in  the  Indidiment  or 
Information  to  be  of  Law  f for, 

Mr.  Fox’s  Bill  contains  no  fuch  Admillion. 
The  Definition  of  a Crime,  and  alfo  the  tech^ 
nical  Manner  of  charging  it  in  an  Indidment 
or  Information,  are  clearly  Matters  of  Law  ; 
and  when,  by  a Motion  in  Arrefi  of  Judg^ 
ment,  any  fuch  Point  of  Law  is  brought 
NAKEDLY  before  the  Court,  the  Court,  no 
Doubt,  has  a Right  to  decide  thereon.  But 
the  Criminality  or  Innocence  of  a PERSON 
accufed  of  a Crime  (not  to  ufe  the  inaccurate 
Expreffion  of  the  “ Criminality  of  the  Writ-* 
ing\J  is  NOT  mere  Matter  of  Law ; but 
it  is,’  in  the  very  Nature  of  Things,  a com^ 

ple$c 
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plex  ^efiion  of  Law  and  Fadt.  And  although 
there  be,  in  that  COMPLEX  QUESTION, 
a Point  of  Law^  which,  upon  a Motion  in 
Arrell  of  Judgment,  may  come  before,  and 
be  decided  by  the  Court  ; yet  neverthelefs, 
at  the  Trials  the  Whole  of  that  complex  ^ef  - 
tion  of  Law  and  FaB  is  before  the  fiiry^- 
and  muft,  as  Lord  Chief  Juftice  Vaughan  ^ 
properly  maintains,  be  refolved  and  deter^.^ 
mined  by  them.  For  the  Law  has  wifely 
provided  (as  has  been  already  faid)  different 
GUARDS  to  prevent  an  ujijuft  Judgment 
from  being  pronounced  againfl:  any  Dc-^ 
fendant. 

It  appears  to  me,  that  the  Arguments  of 
thofe  who  oppofed  Mr.  Fox’s  Bill,  have 
been  grounded  upon  this  moft  wretched  FaU 
lacy  ^ namely,  that  the  Point  of  Law  (in 
Cafes  where  no  Writ  of  Error  is  brought)  i^ 


* See  Lord  Chief  Juftice  Vaughan’s  Reports, 
p.  150. 
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to  be  determined  upon  o^ily  ONCE : ^ncl 
that,  as  it  7uay  be  determined  by  the  Court 
upon  a Motion  in  Arreft  of  Judgment,  it 
ought  never  therefore  to  be  determined  by 
the  Jury  ! 

As  well  might  they  fay,  -that  no  Court  in 
IVefiminjier  Ualh  lias  any  Right  to  decide 
upon  any  Point  of  Law,  becaiife  that  very 
Point  of  Law  may  afterwards  be  determined 
by  the  lloufe  of  Lords! 

I have  now  been  fpeaking  of  the  Cafe  of 
Conviction ; for,  I have  already  (hewn,  that 
the  Decifion  of  the  Jury  is  (and  ought  to  be) 
final  in  the  Cafe  of  Acquittal, 

The  next  Propofition,  videlicet,  that  the 
Sluefiion  is  upon  the  RECORD,  and  difiin5l^ 
ly  feparated  from  the  Province  of  the  fury, 
**  which  is  ONLY  to  try  FACTS, contains 
two  Miftakes ; as  has  been  fufficiently  prov^ 
cd  already. 

In  the  famous  Cafe  of  the  Seven  Bifioops, 
who  were  tried  for  publifhing  a Libel ; be- 
fore 
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fore  the  Jury  went  out  of  Coutt  to  confidcr 
of  their  Verdict,  they  defired  to  have  the  Pa- 
pers that  had  been  given  in  Evidence , upon 
which  Lord  Chief  Juflice  Wright  faid, 
“ ^he  Statute  Book  they  fnall  have^,^^  Did 
the  Chief  Juftice  order  the  STATUTE 
BOOK  to  be  given  to  the  Jury  in  order  to 
enable  them  to  try  FACTS  ? 

It  is  further  faid,  that  “ by  confining  the 
Buie  to  an  Indictment  or  Information  for 
“ a Lib  el y it  is  ADMITTED  that  it  does  not 
apply  to  the  Trial  of  the  General  IJJue  in  an 
Adi  ion  for  the  fame  Libels  or  any  Sort  of 
Adi  ion  ^ or  any  other  Sort  of  Indidlment  or 
Information^  No  fuch  Thing  is  admitted 
by  Mr.  Fox’s  Bill,  nor  was  it  ever  admitted 
to  my  Knowledge  any  where : but  direCtly 
the  contrary  has  been  Itrenuoufly  contended. 
Now,  let  it  be  obferved,  that  this  is  not  a 


Sec  State  Trials,  Vol.  IV.  3d  Edit. 
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Bill  to  a//er  the  Law ; for  if  it  were  fo,  it 
would  be  true,  that  as  it  only  mentions  an 
Indictment  or  Information  for  a Libel,  its  Ope- 
ration would  extend  no  further.  But  the  Bill 
is  a Declaratory  Bill  to  condemn  a Species  of 
Direction  which  the  Legiflature  has  deemed 
to  be  illegaL  The  Bill,  therefore,  reprobates 
the  very  PRINCIPLE  upon  which  that  Spe^ 
cies  of  Direction  is  founded  ; and  confequently 
the  Bill  condemns,  as  illegal,  that  Species  of 
Diredlion  in  all  Cafes. 

In  the  ACt'f  of  the  1 6th  Charles  I.  (Chap, 
xiv.  §.  2.)  it  is  **  declared  and  enaCted,  that 
the  Charge  impofed  upon  the  Subjed:,  for 
the  providing  and  furnilhing  of  Ships,  com- 
monly  called  Ship-money,  is  contrary  to,  and 


. t It  is  by  this  Ad,  that  the  extra-judicial  OpL 
men  of  the  JuJiices  and  Barons,  refpeding  Ship- 
Money,  and  the  Judgment  given  by  the  greater 
Part  of  the  Judges  againh:  John  Hampden,  were 
declared  to  be  illegal. 

againll 
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againft  the  Laws  and  Statutes  of  this 
Realm.**  Now  it  might  juft  as  well  be 
faid,  that,  as  that  Declaratory  A6l  is  confined 
to  Ship^Moneyy  it  is  therefore  ADMITTED 
thereby,  that  it  is  legal  for  the  King  to  levy 
Money  in  all  other  Cafes  without  the  Confent 
of  Parliament ! 

The  oppofers  of  Mr.  Fox*s  Bill,  in  re- 
fpeft  to  Authorities  of  Law  feem  to  be  fur- 
rounded  with  Dearth  and  Famine  : it  is  no 
wonder  therefore,  that  the  aforefaid  Reafons 
againft  that  Bill,  fhould  be  attempted  to  be 
bolftered  up  with  what  is  fuppofed  to  have 
been  faid  by  Lord  Hardwicke  in  the  Court  of 
King’s  Bench.  The  above-mentioned  Words 
which  are  quoted  as  Lord  Hardwicke’s,  are 
reported  in  the  Cafe  of  the  King  againfi  Poole. 
It  is  faid  to  have  been  a Motion  for  a 
New  Trial,  on  an  Information  in  the  Na- 
ture  of  a ^o  Warranto  againft  the  De- 
fendant  to  fliew  by  what  Authority  he  ailed 
X 
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as  Mayor  of  Liverpool,  for  that  the  Ver- 
“ did:  was  found  on  the  Matter  of  Law 
againft  the  Diredion  of  the  Judge;  the 
Judge  at  laft  ORDERED  the  Jury  to  find 
it  fpeciallyy  but  they  brought  in  a General 
- Verdidlf/’ 

Lord  Hardwicke  is  reported  to  have 
faid  ‘f-'f*  that,  when  the  Judge  upon  a 
Doubt  of  Law,  direds  the  Jury  to  bring 
in  the  Matter  fpeciallyy  and  they  find  a 
General  Verdid,  that  is  a fujjicient  Foun-- 
‘‘  dation  for*  a new  Trial.”  And  alfo 
that,  for  any  Thing  that  can  appear  to  a Su- 


t See  Cafes  argued  and  adjudged  in  the  Court 
of  King’s  Bench,  in  the  7th,  8th,  9th  and  loth 
Years  of  King  George  the  Second,  in  the  Time 
of  Lord  Chief  Juftice  Hardwicke,  from  p.  23,  to 
p.  28. 

tt  Page  26. 
ttt  Page  28. 
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perior  Court,  the  "Jury  might  have  found 
their  VerdiB  on  this,  that  the  Defendant 
had  not  the  Majority  of  Votes/’  And 
a new  Trial  was  granted. 

This  Cafe  is  reported  by  an  Anonymous 
Writer,  and  bears  every  Mark  of  a fpurious 
Compofition  j or  at  leaft,  of  an  inaccurate  Re- 
port. For,  who  ever  heard  of  a “ Ji^dge 
ORDERING  a Jury”  what  Verdidl  they 
ftiould  give  ? 

One  may  apply  to  this  Cafe  fo  reported  the 
Words  of  Hamlet; 

Be  thou  a Spirit  of  Health,  or  Gohlin  damrCd', 

“ Bring  with  thee  Airs  from  Heaven,  or  Blajls  from  Hell  •, 
Be  thy  Intents  ‘wicked  or  charitable, 

“ Thou  corn’ll  in  fuch  a QUESTIONABLE  Shape, 

That  I will  fpeak  to  thee.” 

It  cannot  be,  that  Lord  Hardwicke,  in 
the  Teeth  of  fuch  Authorities  as  Littleton, 
Coke,  Hale,  Vaughan,  Holt,  &c.  fhould  ever 
X 2 have 
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have  laid  it  down  as  a Principle^  that  a "Judge 
fliould  always  have  it  in  his  Power  to  take 
from  a JURY  their  unqueJUonable  Right  of  giv- 
ing a GENERAL  Verdidi,  by  ORDERING 
them  to  find  fpecially.  It  would  have  been 
as  flagrant  a Violation  of  the  Laws  and  Con- 
ftitution,  as  was  committed  when  the  Char- 
ter of  the  City  of  London  was  violently  and 
illegally  taken  away  by  the  Court  of  King’s 
Bench  *f*,  in  the  Reign  of  King  Charles  the 
Second  j and  as  to  the  Confequences  to  the 
Public,  they  would  be  infinitely  worfe.  And 
it  would  have  been  the  more  violent,  as  it  is 
Rated  in  the  Report,  that  for  any  L’hing 
‘‘  that  appeared  to  the  Court  the  Jury  might 
“ have  found  their  Verdi6l'"  on  a Matter  of 


t By  the  Adi  of  the  2d  of  William  and  Mary, 
Seflion  I ft.  Chap.  viii.  § 2,  that  Judgment  of 
the  Court  of  King's  Bench,  is  declared  to  be 
illegal  and  arbitrary ^ and  is  declared  and  ena^ed  to  be 
reverfed,  annulled,  and  made  void. 
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FACT ; namely,  “ that  the  Defendant  had 
not  the  Majority  of  Votes d*  And  nothing 
is  reported  to  have  appeared  to  the  Court,  that 
the  fury  were  miflaken  as  to  the  FaB.  And 
therefore,  although  the  Jury  might\rdM^  found 
their  VerdiB  upon  a FACT ; and,  for  any 
Thing  that  appeared  to  the  Courts  might  have 
perfeBly  RIGHT  in  fo  finding ; yet,  the 
VerdiB  was  fet  afide,  becaufe  they  did  not 
obey  the  ORDER  of  the  Judges  which  was 
to  find  fpecially. 

It  is  therefore,  much  more  natural  to  fup- 
pofe,  that  this  Cafe  is  inaccurately  reported  by 
the  anonymous  Reporter,  than  to  fuppofe  that 
Lord  Hardwicke  and  the  Court  of  King’s 
Bench  did  ad:  in  a Manner  fo  violent  and  un-- 
conPitutionaL  Yet,  fuch  is  the  Cafe  which 
is  relied  on  by  the  Oppofers  of  Mr.  Fox’s 
falutary  Bill ; and  for  want  of  better  Autho- 
rity , it  has  been  quoted  over  and  over  again 
by  them  ! 

When  fuch  Principles  as  thofe  above  fiated, 

refped- 
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refped:ing  Juriesy  Libels,  and  GENERAL 
VERDICTS,  are  not  only  treated  with  Re- 
fpedl,  but  are  held  forth  as  Objedls  of  Vene- 
ration ; it  is  indeed  high  Time  for  Members 
of  the  Legiflature  to  be  vigilant,  and  for  the 
People  themfelves  to  be  UPON  THE 
WATCH. 

One  cannot  fee  fuch  a Cafe  as  that 
above  mentioned,  attempted  to  be  fet  up 
in  this  country  as  an  i\uthority  of  Law, 
without  admiring  the  Advice  of  a cele- 
brated Writer-f*,  in  his  Dedication  to  the  Png’- 
lijh  Nation;  “ Let  me  exhort  and  conjure 
you"*  (fays  he)  ‘‘  never  to  fuffer  an  Invajion 
of  your  political  Conftitution,  to  pafs  by, 
“ without  a determined,  perfevering  Kejijlance. 
“ One  Precedent  creates  another. — They  foon 
accumulate,  and  conftitute  Law.  What 
“ Yefterday  was  Fadl,  To-day  is  Dodtrine. 
“ Examples  are  fuppofed  to  juftify  the  moft 
“ dangerous  Meafures;  and  where  they  do  not 


Junius. 
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fuit  exadlly,  the  Defed  is  fupplied  by  Ana- 
logy. — Be  aflured,  that  the  Laws,  which 
proted;  us  in  our  civil  Rights,  grow  out 
“ of  the  Conftitution,  and  that  they  muft 
**  fall  or  flouriili  with  it.  This  is  not  the 
Caufe  of  Fadlion,  or  of  Party,  or  of  any 
Individual,  but  the  common  Interejioi every 
Man  in  Britain.” 

I know  I lhall  be  alked,  why  I am  fo 
exceedingly  anxious  upon  this  Subjed.  It 
will  be  faid.  Are  our  prefent  "Judges  not 
learnedy  are  they  not  honejly  and  refpedtable ; 
what  then  have  we  to  fear  ? It  is  with  great 
Satisfadion  that  I admit,  that  our  prefent 
Judges  are  of  that  Defcription.  But  let  us 
recoiled  the  Reafon  why  they  are  fo.  So 
long  as  the  Judges  are  confined  by  Law  (to 
ufe  the  Expreffion  of  a learned  and  venerable 
Earl*!*)  to  the  giving  their  Advice  to  Ju* 
“ ries  both  as  to  haw  and  Fadlf  fo  long  will 
the  Judges  be  refpedable.  But  if  ever  that 
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facred  Principle  of  the  Law  of  England 
fliould  be  fub verted,  and  if  the  Time  fliould 
ever  come,  when  the  Power  of  Juries  (hall 
be  dellroyed,  and  when  the  Charadlers,  the 
Lives,  the  Liberties,  and  Properties  of  the 
People  fhall  be  at  the  Difpofal  of  Judges 
appointed  by  the  Crown ; from  that  Moment 
it  becomes  the  Intereft  of  any  corrupt  Mini- 
fter  who  hereafter  may  arife,  to  appoint  for 
Judges,  his  moft  violent  Partizans,  and  thofe 
who  would  go  the  greateft  Lengths  to  fiipport 
his  flagitious  Government.  We  might  then 
have  again  placed  upon  the  Bench,  fuch  Men 
as  Judge  Jefferies  himfelf ; if,  in  the  pre- 
fent  Age,  fuch  Men  could  poffibly  be 
found. 

It  has  been  truly  faid  by  a learned  Author^, 
that  “ Trials  by  Juries  have  been  ufed  in 

this  Nation  Time  out  of  Mind,  and  were 


I Tm/  per  Pais,  Page  3,  by  Giles  Duncomb  of 
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contemporary  and  coeval  with  the  firft  cU 
‘‘  vil  Government  thereof,  and  Adminiftration 
of  Juftice ; for,  amongft  the  firfi:  Inhabit- 
ants  the  Britons,  the  Freeholders  were  ufed 
in  all  Trials.  And  Trial  by  Jury  was 
pradifed  by  the  Saxons,  continued  by  the 
Normans,  and  confirmed  by  Magna  Chartai 
“ and  was  ever  fo  efteemed  and  prized  in  this 
“ Ifland,  that  no  Conqueft,  no  Change  of 
“ Government  ever  prevailed  to  alter  it.'* 

Far  otherwife  has  it  been,  with  refped  to 
every  other  Part  of  our  Conftitution.  Cor- 
ruption has,  in  former  Times,  pervaded  the 
Houfe  of  Commons  and  the  undue  Influence 
of  the  Crown,  in  thofe  Times,  has  even  crept 
into  the  Houfe  of  Lords.  Previoufly  to  the 
happy  iEra  of  the  Revolution  in  the  laft 
Century,  we  have  had  Tyrants  upon  the 
L’hrone ; fuch  as  the  bloody  Richard  the 
Third,  the  cruel  Henry  the  Eighth,  the  three 
firft  Kings  of  the  Stuart  Family,  and  that 
Y Englif 
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Englijh  Tarquin  King  James  the  Second.  We 
have  had  in  our  Courts  of  fufice,  fuch  exe- 
crable Men  as  the  Ship-money  Judges  of 
King  Charles,  and  the  difpenfing  Judges  of 
King  James.  • We  have  even  had  upon  the 
Bench  fuch  Monfters  as  Scroggs  and  fefferies^ 
whofe  very  Names  no  honeft  Man  can  hear 
without  Horror  and  Indignation.  Our  Habeas 
Coj'pus,  that  fecond  Magna  Charta,  has  fome- 
times  been  fufpended  by  Adi  of  Parliament. 
The  People  have  been  difarmed  by  an  undue 
Stretch  of  the  Prerogative,  which  flagrant 
Violation  of  the  Conftitution  was  afterwards 
pointedly  reprobated  in  the  Declaration  and 
Bill  of  Rights.  Even  the  very  Eflence  of  Free- 
dom in  this  Country  has  been  attempted  to  be 
deftroyed,  by  that  moft  violent  and  alarming 
of  all  Meafures,  the  licenfing  Adi  of  King 
Charles  the  Second,  which  totally  deftroyed, 
for  a Time,  the  Liberty  of  the  Prefs.  In 
fiiort,  at  fome  Period  or  other  of  our  Hiftory, 

every 
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every  Thing  valuable,  every  Thing  important, 
in  our  Form  of  Government,  has  been  either 
annihilated  or  rendered  ufelefs ; and  every 
Rampart  againft  Tyranny,  every  Defence  of 
our  Rights,  and  all  the  Out-works  of  the 
Conftitution,  have  fuffered  a temporary  Over- 
throw, by  the  violent  Efforts,  or  artful  De- 
figns,  of  the  Enemies  of  public  Freedom. 

One  Citadel  however,  has  withftood  the  Siege. 
One  important  Fort  has  alone  fuccefsfully  re- 
filled the  Attacks  that  have  been  made  upon 
it:  it  has  refifted  for  ages : it  has  neither  been 
deftroyed  by  Sap,  nor  taken  by  Storm. — 
If  therefore,  we  are  ftill  a free  Nation  \ if  this 
Kingdom  is  the  richeft,  and  the  moft  profper- 
ous  Country  that  at  this  Moment  exifts  in 
Europe;  we  owe  it  to  that  ftrong  Hold,  and 
Fortrefs  of  the  People^  to  that  impregnable 
GIBRALTAR  of  the  Englifti  Conftitution, 
the  TRIAL  BY  JURY.  Fhis  is  that  invalu- 
able Bulwark  of  Liberty^  which  Parliament 

has 
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has  lately  proted:ed,  and  will  I truft  ever 
continue  to  proted: : at  leaft  I ihall  con-r 
fider  it  as  one  of  my  mefe  effential  Duties, 
to  defend  it  fteadily  to  the  laft  Hour  of 
niy  Life. 
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